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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 DAVI D T.  PROSSER,  J.    Thi s i s a r evi ew of  a publ i shed 

deci s i on of  t he cour t  of  appeal s, 1 af f i r mi ng t he convi ct i ons of  

Char l es Young ( Young)  f or  possessi on of  mar i j uana,  r esi st i ng an 

of f i cer ,  and obst r uct i ng an of f i cer .   Pr i or  t o t r i al ,  Young 

moved t o suppr ess evi dence of  mar i j uana on gr ounds t hat  i t  was 

obt ai ned pur suant  t o an i l l egal  sei zur e.   The ci r cui t  cour t  f or  

Kenosha Count y,  Mi chael  S.  Fi sher ,  Judge,  deni ed Young' s mot i on,  

                                                 
1 St at e v.  Young,  2004 WI  App 227,  277 Wi s.  2d 715,  690 

N. W. 2d 866.  
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f i ndi ng t hat  a Kenosha pol i ce of f i cer  had r easonabl e suspi c i on 

t o i ni t i at e an i nvest i gat or y st op.  

¶2 Young r ai ses t hr ee i ssues on appeal .   Fi r st ,  he ar gues 

t he mar i j uana sei zed i nci dent  t o hi s ar r est  shoul d have been 

suppr essed because t he of f i cer  l acked r easonabl e suspi c i on when 

he i ni t i at ed cont act .   Second,  Young asser t s t hat  hi s convi ct i on 

f or  obst r uct i on shoul d be r ever sed because t he of f i cer  l acked 

r easonabl e suspi c i on at  t he t i me he or der ed Young t o st op,  and 

t her ef or e,  t he of f i cer  was not  act i ng wi t h l awf ul  aut hor i t y.   

Thi r d,  Young cont ends t hat  hi s convi ct i on f or  r esi st i ng shoul d 

be r ever sed because t he of f i cer  l acked r easonabl e suspi c i on when 

he chased and physi cal l y appr ehended Young,  and t her ef or e,  t he 

of f i cer  was not  act i ng wi t h l awf ul  aut hor i t y.  

¶3 Cr i t i cal  t o r esol v i ng t hese i ssues i s t he quest i on of  

when a " sei zur e"  occur s under  t he Four t h Amendment .   Young 

mai nt ai ns t hat  a per son i s sei zed " onl y i f ,  i n v i ew of  al l  of  

t he c i r cumst ances sur r oundi ng t he i nci dent ,  a r easonabl e per son 

woul d have bel i eved t hat  he was not  f r ee t o l eave, "  whi ch i s t he 

t est  f i r st  ar t i cul at ed i n Uni t ed St at es v.  Mendenhal l ,  446 U. S.  

544,  554 ( 1980) .   The St at e t akes t he posi t i on t hat  a per son i s 

sei zed when an of f i cer  appl i es physi cal  f or ce,  however  s l i ght ,  

t o r est r ai n t he per son' s movement  or  when t he per son submi t s t o 

a show of  aut hor i t y.   Thi s i s t he t est  i n Cal i f or ni a v.  Hodar i  

D. ,  499 U. S.  621,  626 ( 1991) .  

¶4 I n St at e v.  Kel sey C. R. ,  2001 WI  54,  ¶33,  243 

Wi s.  2d 422,  626 N. W. 2d 777,  t hi s cour t  adopt ed t he Hodar i  D.  

t est  " f or  when a sei zur e occur s. "   Never t hel ess,  Young ar gues 
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t hat  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on 

pr ovi des gr eat er  pr ot ect i ons t han t he Four t h Amendment  and t hat  

t hi s cour t  shoul d j oi n t he st at e cour t s t hat  choose t o f ol l ow 

Mendenhal l  r at her  t han Hodar i  D.  

¶5 Af t er  consi der i ng t he r el at i ve mer i t s of  t he 

Mendenhal l  and Hodar i  D.  t est s,  we bel i eve t hat  t he t wo t est s 

can coexi st  and t hat  t he Hodar i  D.  t est  appl i es when a suspect  

r ef uses t o submi t  t o a show of  aut hor i t y.   On t he f act s,  we 

r each t he f ol l owi ng concl usi ons:  Fi r st ,  t he Kenosha pol i ce 

of f i cer  had r easonabl e suspi c i on f or  an i nvest i gat or y st op of  

t he par ked car  i n whi ch Young was si t t i ng.   We need not  deci de 

whet her  t he car  and t he occupant s ot her  t han Young wer e sei zed.   

Second,  when t he of f i cer  or der ed Young t o r et ur n t o t he car  

af t er  Young st ar t ed t o r un away,  t he of f i cer  had r easonabl e 

suspi c i on t o bel i eve Young was commi t t i ng a cr i me.   Thi r d,  

appl y i ng Hodar i  D. ,  Young was not  sei zed wi t hi n t he meani ng of  

t he Four t h Amendment  unt i l  t he of f i cer  physi cal l y det ai ned hi m.   

Accor di ngl y,  t he of f i cer  l awf ul l y sei zed Young,  and we af f i r m 

Young' s convi ct i ons on al l  t hr ee count s.  

I .  FACTS AND PROCEDURAL HI STORY 

¶6 By Oct ober  2002 Ci t y of  Kenosha Pol i ce Of f i cer  Davi d 

Al f r edson ( Al f r edson)  had been a member  of  t he Kenosha pol i ce 

f or ce f or  mor e t han seven year s.   Dur i ng t hat  ent i r e t i me he 

pat r ol l ed Ar ea 15,  a sect or  of  t he c i t y t hat  i ncl uded 52nd and 

53r d St r eet s and 21st  Avenue.   Fi f t y- second St r eet  was t he si t e 

of  t wo popul ar  bar s,  The Bar n and Coi ns,  and had become " a 

pr obl em ar ea"  f or  t he pol i ce.   Ther e wer e pr obl ems wi t h f i ght s 
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( " a l ot  of  f i ght s" ) ,  dr i nki ng i n car s,  and dr ug use out si de t he 

t wo est abl i shment s.   Nei ghbor s had compl ai ned t o el ect ed 

of f i c i al s and l aw enf or cement  about  peopl e l eavi ng beer  bot t l es 

i n t hei r  yar ds,  pl ayi ng l oud musi c,  and t al k i ng boi st er ousl y as 

t hey came and went .   Li t t er i ng had become so ser i ous t hat  t he 

t wo bar s sent  peopl e out  af t er  c l osi ng t o pi ck up beer  bot t l es 

t o mi ni mi ze compl ai nt s.   Fi f t y- second St r eet  had become a 

pr i or i t y ar ea f or  pol i ce pat r ol ,  and i t  was heavi l y pat r ol l ed 

af t er  10: 00 p. m.  

¶7 On t he eveni ng of  Oct ober  26,  2002,  Of f i cer  Al f r edson 

was dr i v i ng sout h on 21st  Avenue,  a nar r ow r esi dent i al  st r eet  

ar ound t he cor ner  f r om The Bar n.   At  appr oxi mat el y 11: 40 p. m. ,  

he spot t ed an unf ami l i ar  car  wi t h I l l i noi s l i cense pl at es,  

par ked on t he r i ght  s i de of  t he st r eet  al ong wi t h ot her  car s.   

Ther e wer e f i ve peopl e s i t t i ng i n t he car .   Al f r edson di d not  

st op,  but  cont i nued dr i v i ng,  t ur ni ng r i ght  on 53r d St r eet .  

¶8 Al f r edson had devel oped a r egul ar  pr act i ce of  l ooki ng 

f or  occupi ed car s as he pat r ol l ed t he nei ghbor hood near  t he 

bar s.   When he obser ved an occupi ed car ,  he woul d cont i nue on 

hi s pat r ol  and doubl e back some t i me l at er  t o check whet her  t he 

car  was st i l l  occupi ed.   I f  t he car  was st i l l  occupi ed,  he woul d 

st op and i nvest i gat e.   He est i mat ed t hat  he had made dozens of  

s i mi l ar  st ops i n t he pr ecedi ng year .  

¶9 Tr avel i ng back t o 52nd St r eet ,  Al f r edson st opped near  

The Bar n t o br eak up a heat ed ar gument  and di sper se t he 

par t i c i pant s.   He t hen went  back t o hi s mar ked squad car ,  t ur ned 

t he cor ner ,  and dr ove agai n down 21st  Avenue.   He saw t he same 
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car  wi t h I l l i noi s pl at es,  st i l l  occupi ed wi t h f i ve peopl e.   Hi s 

i nt er est  pi qued,  Al f r edson deci ded t o st op and i nvest i gat e.   I t  

was 11: 49 p. m.   At  t he mot i on t o suppr ess hear i ng,  Al f r edson 

t est i f i ed:  

[ The car ]  was st i l l  occupi ed wi t h f i ve peopl e i n i t .   
That  l engt h of  t i me,  t hey woul d have had t i me t her e t o 
par k and go out  somewher e.   They woul d have mor e t han 
enough t i me t o go out  and do t hat ,  so i t  [ ar oused]  my 
suspi c i on f or  possi bl e dr i nki ng or  nar cot i cs;  so I ’ l l  
s t op and check i t  out .  

¶10 Because anot her  car  was par ked di r ect l y behi nd t he car  

i n whi ch Young was seat ed, 2 Al f r edson st opped hi s squad i n t he 

mi ddl e of  t he st r eet  next  t o t he car  behi nd Young' s car .   He 

i l l umi nat ed Young' s car  wi t h hi s spot l i ght ,  and t ur ned on hi s 

f l ashi ng emer gency l i ght s t o al er t  ot her  vehi c l es t hat  hi s squad 

had st opped.   He di d not  act i vat e hi s r ed- and- bl ue r ol l i ng 

l i ght s,  but  di d not i f y " Di spat ch"  of  t he I l l i noi s l i cense.  

¶11 Bef or e Al f r edson coul d get  out  of  hi s squad,  Young 

exi t ed hi s car  f r om t he r ear  passenger - s i de door .   I n r esponse,  

Al f r edson got  out  of  hi s car .   At  t he suppr essi on hear i ng,  

Al f r edson descr i bed what  happened next :  

I  or der ed hi m back i nt o t he vehi c l e.   He t ur ned and 
st ar t ed wal ki ng away f r om t he vehi c l e.   I  t hen yel l ed 
l ouder .   I  sai d,  " Get  back i n t hat  car  r i ght  now. "   
And I  st ar t ed headi ng t owar d hi m ar ound my squad.   He 
t ur ned and l ooked at  me and st ar t ed r unni ng up t owar d 
t he house di r ect l y t o t he west  of  hi m.   He r an up t o 
t he por ch and t r i ed t o get  i nt o t he door .   I  was abl e 
t o c l ose up on t o hi m.   I  gr abbed hi m by t he back,  and 

                                                 
2 For  ease of  r ef er ence,  t hi s car  wi l l  be r ef er r ed t o as 

" Young' s car "  even t hough he was nei t her  t he dr i ver  nor  t he 
owner .  
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I  was abl e t o gr ab one ar m;  and I  t ol d hi m t o knock i t  
of f ,  st op r i ght  her e,  pol i ce.   He t ur ned ar ound and 
l ooked at  me and got  hi s ar m out  of  hi s coat .   I  r e-
secur ed t he ar m,  and I  had hi m by t he col l ar .   I  sai d,  
" St op r esi st i ng. "   He cont i nued t o st r uggl e.  

Event ual l y,  Al f r edson subdued and handcuf f ed Young.  

¶12 I n t he cour se of  t he st r uggl e,  Young sl i pped out  of  

t he coat  he was wear i ng and t hr ew i t  t owar ds t he door  of  t he 

house.   Lat er ,  Al f r edson f ound a v i al  cont ai ni ng mar i j uana 

i nsi de a pocket  of  t he coat .  

¶13 The Kenosha Count y Di st r i ct  At t or ney char ged Young 

wi t h possessi on of  THC as a r epeat er ,  i n v i ol at i on of  

Wi s.  St at .  §§ 961. 41( 3g) ( e)  ( 2003- 04) , 3 961. 48( 1) ,  and 

939. 62( 1) ( b) ;  obst r uct i ng an of f i cer  as a r epeat er ,  i n v i ol at i on 

of  Wi s.  St at .  §§ 946. 41( 1)  and 939. 62( 1) ( a) ,  f or  r unni ng f r om 

Al f r edson af t er  bei ng or der ed t o st op;  and r esi s t i ng an of f i cer  

as a r epeat er ,  i n v i ol at i on of  §§ 946. 41( 1)  and 939. 62( 1) ( a) ,  

f or  st r uggl i ng wi t h Al f r edson when Al f r edson t r i ed t o ar r est  

hi m.  

¶14 Young pl eaded not  gui l t y and moved t o suppr ess t he 

mar i j uana,  ar gui ng Al f r edson l acked r easonabl e suspi c i on f or  an 

i nvest i gat or y st op,  and t hus,  t he evi dence was obt ai ned pur suant  

t o an i l l egal  st op.   The ci r cui t  cour t  deni ed Young' s mot i on,  

f i ndi ng t hat  t he of f i cer  had r easonabl e suspi c i on at  t he t i me he 

i ni t i at ed t he i nvest i gat or y st op.  

                                                 
3 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se i ndi cat ed.  
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¶15 Af t er  a one- day t r i al ,  t he j ur y f ound Young gui l t y of  

al l  t hr ee count s.   The ci r cui t  cour t  sent enced Young t o t wo and 

one- hal f  year s f or  possessi on of  THC,  wi t h i ni t i al  conf i nement  

of  one and one- hal f  year s and one year  of  ext ended super vi s i on.   

I t  wi t hhel d sent ence and i mposed t wo year s pr obat i on consecut i ve 

t o Young' s pr i son sent ence f or  t he count s of  obst r uct i ng and 

r esi st i ng.  

¶16 Young appeal ed t he deni al  of  hi s mot i on t o suppr ess.   

The cour t  of  appeal s af f i r med.   St at e v.  Young,  2004 WI  App 227,  

277 Wi s.  2d 715,  690 N. W. 2d 866.    Appl y i ng Hodar i  D. ,  t he cour t  

of  appeal s hel d t hat  Al f r edson di d not  sei ze Young unt i l  he 

gr abbed hi m on t he por ch of  t he house,  by whi ch t i me Al f r edson 

had ei t her  r easonabl e suspi c i on or  pr obabl e cause of  Young 

commi t t i ng a cr i me.   See Young,  277 Wi s.  2d 715,  ¶¶18- 19.   

Not abl y,  al t hough t he cour t  of  appeal s af f i r med t he ci r cui t  

cour t ,  i t  expr essed ser i ous doubt  about  t he wi sdom of  f ol l owi ng 

Hodar i  D. ,  st at ed a pr ef er ence f or  t he Mendenhal l  t est  f or  

sei zur e,  and ur ged t hi s cour t  t o r econsi der  i t s adopt i on of  

Hodar i  D.   See Young,  277 Wi s.  2d 715,  ¶¶20- 26.   We ul t i mat el y 

accept ed r evi ew.  

I I .  STANDARD OF REVI EW 

¶17 Whet her  a per son has been sei zed i s a quest i on of  

const i t ut i onal  f act .   St at e v.  Wi l l i ams,  2002 WI  94,  ¶17,  255 

Wi s.  2d 1,  646 N. W. 2d 834.   As such,  we accept  t he c i r cui t  

cour t ' s  f i ndi ngs of  evi dent i ar y  or  hi st or i cal  f act  unl ess t hey 

ar e c l ear l y er r oneous,  but  we det er mi ne i ndependent l y whet her  or  

when a sei zur e occur r ed.   See i d.   Si mi l ar l y,  i n r evi ewi ng a 
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mot i on t o suppr ess,  we empl oy a t wo- st ep anal ysi s.   St at e v.  

Dubose,  2005 WI  126,  ¶16,  285 Wi s.  2d 143,  699 N. W. 2d 582.   We 

wi l l  uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess c l ear l y 

er r oneous.   I d.   Whet her  t hose f act s const i t ut e r easonabl e 

suspi c i on,  however ,  i s  a quest i on of  l aw we r evi ew de novo.   I d.  

I I I .  DI SCUSSI ON 

¶18 The Four t h Amendment  of  t he Uni t ed St at es Const i t ut i on4 

and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n Const i t ut i on5 pr ot ect  

peopl e f r om unr easonabl e sear ches and sei zur es.   Because not  al l  

pol i ce- ci t i zen cont act s const i t ut e a sei zur e,  however ,  many such 

cont act s do not  f al l  wi t hi n t he saf eguar ds af f or ded by t he 

Four t h Amendment .   See Ter r y v.  Ohi o,  392 U. S.  1,  13 ( 1968) ;  

Wi l l i ams,  255 Wi s.  2d 1,  ¶20.   As l ong as a r easonabl e per son 

woul d have bel i eved he was f r ee t o di sr egar d t he pol i ce pr esence 

and go about  hi s busi ness,  t her e i s no sei zur e and t he Four t h 

Amendment  does not  appl y.   Fl or i da v.  Bost i ck,  501 U. S.  429,  434 

( 1991) ;  see Mi chi gan v.  Chest er nut ,  486 U. S.  567,  573 ( 1988) ;  

Wi l l i ams,  255 Wi s.  2d 1,  ¶4.   Gener al l y,  t her ef or e,  pol i ce-

ci t i zen cont act  becomes a sei zur e wi t hi n t he meani ng of  t he 

Four t h Amendment  " when an of f i cer  ' by means of  physi cal  f or ce or  

                                                 
4 I n r el evant  par t ,  t he Four t h Amendment  st at es:  " The r i ght  

of  t he peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  and 
ef f ect s,  agai nst  unr easonabl e sear ches and sei zur es,  shal l  not  
be v i ol at ed .  .  .  . "   U. S.  Const .  amend.  I V.  

5 I n r el evant  par t ,  Ar t i c l e I ,  Sect i on 11 st at es:  " The r i ght  
of  t he peopl e t o be secur e i n t hei r  per sons,  houses,  paper s,  and 
ef f ect s agai nst  unr easonabl e sear ches and sei zur es shal l  not  be 
v i ol at ed .  .  .  . "   Wi s.  Const .  ar t .  I ,  § 11.  
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show of  aut hor i t y,  has i n some way r est r ai ned t he l i ber t y of  a 

c i t i zen .  .  .  . ' "   Wi l l i ams,  255 Wi s.  2d 1,  ¶20 ( quot i ng 

Mendenhal l ,  446 U. S.  at  552) .  

¶19 As i mpl i ed by t he Wi l l i ams deci s i on,  t hi s cour t  

or di nar i l y  adopt s and f ol l ows t he Four t h Amendment  j ur i spr udence 

of  t he Uni t ed St at es Supr eme Cour t .  

¶20 The Supr eme Cour t  and t hi s cour t  have r ecogni zed t wo 

t ypes of  sei zur e.   The f i r st  t ype,  an i nvest i gat or y or  Ter r y 

st op, 6 usual l y i nvol ves onl y t empor ar y quest i oni ng and t hus 

const i t ut es onl y a mi nor  i nf r i ngement  on per sonal  l i ber t y.   An 

i nvest i gat or y st op i s const i t ut i onal  i f  t he pol i ce have 

r easonabl e suspi c i on t hat  a cr i me has been commi t t ed,  i s bei ng 

commi t t ed,  or  i s about  t o be commi t t ed. 7  St at e v.  Wal dner ,  206 

Wi s.  2d 51,  56,  556 N. W. 2d 681 ( 1996) .   An i nvest i gat or y st op,  

t hough a sei zur e,  al l ows pol i ce of f i cer s t o br i ef l y " det ai n a 

per son f or  pur poses of  i nvest i gat i ng possi bl e cr i mi nal  behavi or  

even t hough t her e i s no pr obabl e cause t o make an ar r est . "   I d.  

at  55.  
                                                 

6 See Ter r y v.  Ohi o,  392 U. S.  1 ( 1968) .  

7 The l egi s l at ur e codi f i ed t he st andar d f or  an i nvest i gat or y 
st op i n Wi s.  St at .  § 968. 24,  whi ch pr ovi des:  

Af t er  havi ng i dent i f i ed hi msel f  or  her sel f  as a l aw 
enf or cement  of f i cer ,  a l aw enf or cement  of f i cer  may 
st op a per son i n a publ i c pl ace f or  a r easonabl e 
per i od of  t i me when t he of f i cer  r easonabl y suspect s 
t hat  such per son i s commi t t i ng,  i s  about  t o commi t  or  
has commi t t ed a cr i me,  and may demand t he name and 
addr ess of  t he per son and an expl anat i on of  t he 
per son' s conduct .   Such det ent i on and t empor ar y 
quest i oni ng shal l  be conduct ed i n t he v i c i ni t y wher e 
t he per son was st opped.   
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¶21 Reasonabl e suspi c i on r equi r es t hat  a pol i ce of f i cer  

possess speci f i c  and ar t i cul abl e f act s t hat  war r ant  a r easonabl e 

bel i ef  t hat  cr i mi nal  act i v i t y i s af oot .   I d.   A mer e hunch t hat  

a per son has been,  i s,  or  wi l l  be i nvol ved i n cr i mi nal  act i v i t y 

i s i nsuf f i c i ent .   Ter r y,  392 U. S.  at  27.   On t he ot her  hand,  

" pol i ce of f i cer s ar e not  r equi r ed t o r ul e out  t he possi bi l i t y  of  

i nnocent  behavi or  bef or e i ni t i at i ng a br i ef  st op. "   St at e v.  

Ander son,  155 Wi s.  2d 77,  84,  454 N. W. 2d 763 ( 1990) .   As we have 

expl ai ned:  

[ S] uspi c i ous conduct  by i t s ver y nat ur e i s ambi guous,  
and t he [ pr i nci pal ]  f unct i on of  t he i nvest i gat i ve st op 
i s t o qui ckl y  r esol ve t hat  ambi gui t y.   Ther ef or e,  i f  
any r easonabl e i nf er ence of  wr ongf ul  conduct  can be 
obj ect i vel y di scer ned,  not wi t hst andi ng t he exi st ence 
of  ot her  i nnocent  i nf er ences t hat  coul d be dr awn,  t he 
of f i cer s have t he r i ght  t o t empor ar i l y  det ai n t he 
i ndi v i dual  f or  t he pur pose of  i nqui r y.  

Ander son,  155 Wi s.  2d at  84.   The det ent i on,  however ,  must  be no 

l onger  t han necessar y t o c l ar i f y t he ambi gui t y.   See Fl or i da v.  

Royer ,  460 U. S.  491,  500 ( 1983) ;  St at e v.  Gr i f f i t h,  2000 WI  72,  

¶54,  236 Wi s.  2d 48,  613 N. W. 2d 72.  

¶22 The second t ype of  sei zur e,  a f ul l - bl own ar r est ,  i s  a 

mor e per manent  det ent i on t hat  t ypi cal l y l eads t o " a t r i p t o t he 

st at i on house and pr osecut i on f or  cr i me .  .  .  . "   Ter r y,  392 

U. S.  at  16.   An ar r est  i s  not  const i t ut i onal l y j ust i f i ed unl ess 

t he pol i ce have pr obabl e cause t o suspect  t hat  a cr i me had been 

commi t t ed.   Royer ,  460 U. S.  at  496.   Pr obabl e cause 

r equi r es t hat  an ar r est i ng of f i cer  have suf f i c i ent  knowl edge at  

t he t i me of  t he ar r est  t o " l ead a r easonabl e pol i ce of f i cer  t o 
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bel i eve t hat  t he def endant  pr obabl y commi t t ed or  was commi t t i ng 

a cr i me. "   St at e v.  Secr i st ,  224 Wi s.  2d 201,  212,  589 

N. W. 2d 387 ( 1999) .   Wher eas a mer e hunch i s i nsuf f i c i ent  t o 

est abl i sh r easonabl e suspi c i on,  r easonabl e suspi c i on i s 

i nsuf f i c i ent  t o est abl i sh pr obabl e cause.   I d.   I nevi t abl y,  t he 

l i nes bet ween hunch,  r easonabl e suspi c i on,  and pr obabl e cause 

ar e f uzzy,  wi t h each case r equi r i ng an exami nat i on of  t he f act s. 8  

That  bei ng sai d,  pr obabl e cause does not  r equi r e pr oof  " beyond a 

r easonabl e doubt  or  even t hat  gui l t  i s  mor e l i kel y t han not . "   

See i d.  

¶23 Bef or e we det er mi ne whet her  Of f i cer  Al f r edson had 

ei t her  r easonabl e suspi c i on or  pr obabl e cause t o sei ze Young,  i t  

i s  necessar y t o addr ess t he quest i on of  when Al f r edson sei zed 

Young.   The moment  of  " sei zur e"  i s cr i t i cal  f or  t wo r easons:  ( 1)  

i t  det er mi nes when Four t h Amendment  and Ar t i c l e I ,  Sect i on 11 

pr ot ect i ons become appl i cabl e;  and ( 2)  i t  l i mi t s t he f act s we 

may consi der  i n eval uat i ng whet her  Al f r edson had r easonabl e 

suspi c i on t o st op Young,  whi ch i n t ur n af f ect s whet her  Al f r edson 

had pr obabl e cause t o ar r est  Young.  

¶24 Ther e i s no doubt  Al f r edson sei zed Young when he 

physi cal l y det ai ned and handcuf f ed Young af t er  t he scuf f l e on 

                                                 
8 As t he Uni t ed St at es Supr eme Cour t  has acknowl edged:  

" Ar t i cul at i ng pr eci sel y what  ' r easonabl e suspi c i on'  and 
' pr obabl e cause'  mean i s not  possi bl e. "   Or nel as v.  Uni t ed 
St at es,  517 U. S.  690,  695 ( 1996) .   " They ar e commonsense,  
nont echni cal  concept i ons t hat  deal  wi t h t he f act ual  and 
pr act i cal  consi der at i ons of  ever yday l i f e on whi ch r easonabl e 
and pr udent  men,  not  l egal  t echni c i ans,  act . "   I d.  ( i nt er nal  
punct uat i on omi t t ed) .  
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t he por ch.   Thi s  act i on c l ear l y r est r ai ned Young' s l i ber t y,  l ed 

t o a cust odi al  ar r est ,  and cul mi nat ed i n pr osecut i on.   See 

Ter r y,  392 U. S.  at  16.  

¶25 The mor e di f f i cul t  quest i on i s whet her  any of  

Al f r edson' s act i ons pr i or  t o t he ar r est  const i t ut ed a sei zur e.   

Was Young " sei zed"  i n a const i t ut i onal  sense when Al f r edson 

pul l ed up behi nd Young' s car ,  act i vat ed hi s emer gency f l asher s,  

and put  hi s spot l i ght  on t he car ?  Was Young sei zed when 

Al f r edson f i r st  or der ed Young t o r et ur n t o t he car ?  Was Young 

sei zed when Al f r edson or der ed Young a second t i me,  but  i n a 

l ouder  voi ce,  t o r et ur n t o t he car ?  Was Young sei zed when 

Al f r edson began chasi ng Young?  Or ,  di d t he sei zur e not  occur  

unt i l  Al f r edson made physi cal  cont act  wi t h Young on t he por ch? 

A.  When Was Young Sei zed? 

¶26 Under  Hodar i  D.  and Kel sey,  an uncompl i ed- wi t h show of  

aut hor i t y cannot  const i t ut e a sei zur e.   Hodar i  D. ,  499 U. S.  at  

629;  Kel sey,  243 Wi s.  2d 422,  ¶33.   Thus,  i f  Hodar i  D.  appl i es,  

Char l es Young was not  sei zed when Al f r edson i l l umi nat ed hi s car  

wi t h t he spot l i ght ;  he was not  sei zed ei t her  t i me Al f r edson 

or der ed hi m t o r et ur n t o t he car ;  and he was not  sei zed when 

Al f r edson began t o chase hi m.   I f  any or  al l  of  t hese act i ons 

const i t ut ed a show of  aut hor i t y,  t hey di d not  ef f ect  a sei zur e 

because Young di d not  compl y wi t h any of  t hem.   Hodar i  D.  

compel s t he concl usi on t hat  Young was not  sei zed unt i l  Al f r edson 

physi cal l y appr ehended hi m on t he por ch of  t he house.   Under  

Hodar i  D.  t her e seems t o be no quest i on t hat  t he c i r cui t  cour t  

cor r ect l y deni ed Young' s mot i on t o suppr ess t he mar i j uana,  so 
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l ong as t he St at e coul d show r easonabl e suspi c i on at  some poi nt  

pr i or  t o t he sei zur e.  

¶27 Young,  however ,  ar gues t hat  we shoul d r ej ect  Hodar i  D.  

and i nt er pr et  Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on t o af f or d gr eat er  pr ot ect i ons t o i ndi v i dual  l i ber t y  

i nt er est s t han does t he Four t h Amendment .   I n suppor t  of  hi s 

posi t i on,  Young ar gues t hat  t he def ect  i n Hodar i  D.  i s t hat  i t  

t hr eat ens an i ndi v i dual ' s pr i vacy r i ght s and l i ber t y i nt er est s 

by undul y r est r i ct i ng t he scope of  t he Four t h Amendment .   Mor e 

speci f i cal l y,  Young ar gues Hodar i  D.  ( 1)  i sol at es f r om scr ut i ny 

t he i ni t i al  st ages i n pol i ce- ci t i zen encount er s;  ( 2)  shi f t s t he 

f ocus of  t he Four t h Amendment  f r om pol i ce conduct  t o t he 

c i t i zen' s r esponse t o pol i ce conduct ;  and ( 3)  f ai l s  t o r ecogni ze 

t hat  pur sui t  and at t empt ed ar r est  subst ant i al l y  i nt er f er e wi t h 

per sonal  l i ber t y and shoul d t her ef or e be subj ect  t o t he Four t h 

Amendment .  

¶28 Young mai nt ai ns t hat  a bet t er  t est  of  when a sei zur e 

occur s i s t he " obj ect i ve"  Mendenhal l  st andar d;  t hat  i s ,  a 

sei zur e occur s when,  i n v i ew of  al l  t he c i r cumst ances 

sur r oundi ng t he i nci dent ,  a r easonabl e per son woul d have 

bel i eved he was not  f r ee t o l eave.   See Mendenhal l ,  446 U. S.  at  

554.   Appl y i ng Mendenhal l ,  Young cont ends he was sei zed t he 

moment  Al f r edson pul l ed up behi nd hi s car ,  t ur ned on t he 

f l asher s,  and i l l umi nat ed Young' s car  wi t h t he spot l i ght ,  

because at  t hat  moment  no r easonabl e per son woul d have f el t  f r ee 

t o di sr egar d t he pol i ce pr esence.  
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¶29 The St at e i nsi st s t hat  Al f r edson di d not  sei ze Young 

unt i l  he physi cal l y appr ehended Young.   Pr edi ct abl y,  t he St at e 

ur ges us t o r eaf f i r m our  commi t ment  t o Hodar i  D.  and i nt er pr et  

t he Four t h Amendment  and Ar t i c l e I ,  Sect i on 11 of  t he Wi sconsi n 

Const i t ut i on coext ensi vel y.   I n r esponse t o Young' s cr i t i c i sm of  

Hodar i  D. ,  t he St at e ar gues t hat  t he bet t er  pol i cy i s t o r equi r e 

submi ssi on t o a show of  aut hor i t y bef or e Four t h Amendment  

pr ot ect i ons appl y.   Thi s pr ocedur e gi ves of f i cer s advance 

knowl edge of  what  act i ons ar e const i t ut i onal ,  because of f i cer s 

have t o assume peopl e wi l l  obey and t hat  t he excl usi onar y r ul e 

wi l l  appl y i f  t he pol i ce exceed t hei r  aut hor i t y.   Encour agi ng 

peopl e t o compl y wi t h pol i ce or der s al so mi ni mi zes t he r i sks of  

pol i ce pur sui t .   I n sum,  t he St at e ar gues Ar t i c l e I ,  Sect i on 11 

shoul d be i nt er pr et ed t o f ol l ow t he Four t h Amendment  as 

i nt er pr et ed i n Hodar i  D.  

¶30 Typi cal l y,  t hi s cour t  i nt er pr et s Ar t i c l e I ,  Sect i on 11 

of  t he Wi sconsi n Const i t ut i on i n t andem wi t h t he Four t h 

Amendment  j ur i spr udence of  t he Uni t ed St at es Supr eme Cour t .   

Gr i f f i t h,  236 Wi s.  2d 48,  ¶24 n. 10.   Of  cour se,  we do not  al ways 

f ol l ow t he Supr eme Cour t ' s  l ead, 9 and t he Cour t  does not  r equi r e 

us t o do so when we suppl ement  t he Uni t ed St at es Const i t ut i on' s 

                                                 
9 See St at e v.  Knapp,  2005 WI  127,  ¶59,  285 Wi s.  2d 86,  700 

N. W. 2d 899;  St at e v.  Dubose,  2005 WI  126,  ¶¶40- 41,  285 
Wi s.  2d 143,  699 N. W. 2d 582 ( not i ng t hat  al t hough t he due 
pr ocess cl auses of  Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on and t he Four t eent h Amendment  t o t he Uni t ed St at es 
Const i t ut i on ar e s i mi l ar ,  we r et ai n t he r i ght  t o i nt er pr et  our  
const i t ut i on t o pr ovi de gr eat er  pr ot ect i ons) .  
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pr ot ect i ons wi t h pr ot ect i ons under  our  own const i t ut i on.   See 

Mi chi gan v.  Long,  463 U. S.  1032,  1041 ( 1983)  ( " I t  i s  f undament al  

t hat  st at e cour t s be l ef t  f r ee and unf et t er ed by us i n 

i nt er pr et i ng t hei r  st at e const i t ut i ons. " ) . 10  We embr ace t he 

Four t h Amendment  j ur i spr udence of  t he Uni t ed St at es Supr eme 

Cour t  when we per cei ve soundness i n Supr eme Cour t  anal ysi s and 

val ue i n uni f or m r ul es.   We f ol l ow t hat  cour se i n t hi s case.  

¶31 I n deci di ng whet her  t o adopt  t he Hodar i  D.  or  

Mendenhal l  f r amewor k f or  sei zur e anal ysi s under  t he Wi sconsi n 

Const i t ut i on,  we bel i eve i t  i s  necessar y t o consi der  how t hese 

cases r el at e t o one anot her ,  as wel l  as t he publ i c pol i cy 

r easons f or  and agai nst  f ol l owi ng Hodar i  D.  

1.  Can Hodar i  D.  and Mendenhal l  Coexi st ? 

¶32 Mendenhal l  def i ned a sei zur e as occur r i ng " onl y i f ,  i n 

v i ew of  al l  of  t he c i r cumst ances sur r oundi ng t he i nci dent ,  a 

r easonabl e per son woul d have bel i eved t hat  he was not  f r ee t o 

l eave. "   Mendenhal l ,  446 U. S.  at  554.   I n Mendenhal l  Dr ug 

Enf or cement  Admi ni st r at i on ( DEA)  agent s i nvest i gat i ng nar cot i cs 

t r af f i ck i ng i n t he Det r oi t  Met r opol i t an Ai r por t  appr oached 

Mendenhal l  af t er  she di sembar ked f r om a Los Angel es f l i ght  

because Mendenhal l ' s  act i ons f i t  t he pr of i l e of  a dr ug cour i er .   

I d.  at  547.   The agent s i dent i f i ed t hemsel ves and asked t o see 

Mendenhal l ' s  i dent i f i cat i on and ai r l i ne t i cket ;  t hey di scover ed 

                                                 
10 See al so Knapp,  285 Wi s.  2d 86,  ¶57 ( l i s t i ng Uni t ed 

St at es Supr eme Cour t  deci s i ons t hat  acknowl edge t he r i ght  of  
st at e cour t s t o af f or d gr eat er  pr ot ect i ons under  st at e 
const i t ut i ons) .  



No.  2003AP2968- CR 

 

16 
 

t hat  t he t wo bor e di f f er ent  names.   I d.  at  547- 48.   Upon 

r et ur ni ng bot h document s t o Mendenhal l ,  t he agent s asked her  t o 

accompany t hem t o t he DEA of f i ce,  whi ch she di d.   I d.  at  548.   

Upon r eachi ng t he DEA of f i ce,  t he agent s al so asked f or  and 

r ecei ved Mendenhal l ' s  consent  t o sear ch her  handbag and her  

per son.   I d.  at  548- 49.   I n t he cour se of  t he sear ch,  t he agent s 

f ound her oi n.   I d.  at  549.   Bef or e t r i al ,  Mendenhal l  moved t o 

suppr ess t he her oi n,  c l ai mi ng she had been sei zed when t he DEA 

agent s f i r st  appr oached her  and t hat  t hey l acked r easonabl e 

suspi c i on at  t he i ncept i on of  t he st op.  

¶33 Just i ce St ewar t  concl uded——al t hough a maj or i t y of  t he 

Cour t  di d not  j oi n hi m——t hat  t he agent ' s appr oach and 

Mendenhal l ' s  cooper at i on di d not  const i t ut e a sei zur e,  because a 

per son i s sei zed " onl y i f ,  i n v i ew of  al l  of  t he c i r cumst ances 

sur r oundi ng t he i nci dent ,  a r easonabl e per son woul d have 

bel i eved t hat  he was not  f r ee t o l eave, "  and t hat  gi ven t he 

conduct  of  t he DEA agent s,  a r easonabl e per son woul d have f el t  

f r ee t o wal k away.   I d.  at  554- 55;  see i d.  at  560 n. 1 ( Powel l ,  

J. ,  concur r i ng) . 11 

¶34 Subsequent l y,  a maj or i t y of  t he Cour t  adopt ed Just i ce 

St ewar t ' s Mendenhal l  t est  f or  sei zur e.   See I NS v.  Del gado,  466 

U. S.  210,  215 ( 1984) ;  Chest er nut ,  486 U. S.  at  573;  Bost i ck,  501 

U. S.  at  434.   These cases make cl ear  t hat  ei t her  physi cal  f or ce 

                                                 
11 Thr ee member s of  t he Cour t  ( Chi ef  Just i ce Bur ger  and 

Just i ces Powel l  and Bl ackmun)  concl uded t hat  t he i ni t i al  
quest i oni ng const i t ut ed a sei zur e but  t hat  t he agent s had 
r easonabl e suspi c i on t o make t he st op.   Uni t ed St at es v.  
Mendenhal l ,  446 U. S.  544,  546 ( 1980) .  
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or  a show of  aut hor i t y suf f i c i ent  t o gi ve r i se t o a bel i ef  i n a 

r easonabl e per son t hat  he was not  f r ee t o l eave,  i s necessar y 

f or  a sei zur e.   Bost i ck,  501 U. S.  at  434;  Chest er nut ,  486 U. S.  

at  573;  Del gado,  466 U. S.  at  215.    

¶35 I n Del gado and Bost i ck,  as i n Mendenhal l ,  t he 

i ndi v i dual s di d not  f l ee i n r esponse t o an of f i c i al  show of  

aut hor i t y.   I n Del gado t he pl ai nt i f f s answer ed quest i ons by I NS 

agent s at  t hei r  wor kpl ace.   Del gado,  466 U. S.  at  220- 21.   The 

Cour t  concl uded t hat  none of  t he pl ai nt i f f s had been sei zed 

because,  i n v i ew of  al l  t he c i r cumst ances sur r oundi ng t he 

i nci dent ,  a r easonabl e per son woul d not  have bel i eved t hat  he or  

she was " not  f r ee t o cont i nue wor ki ng or  t o move about  t he 

f act or y. "   I d.   I n Bost i ck t he def endant ,  a passenger  on a bus,  

chal l enged t he sear ch of  hi s l uggage as nonconsensual ,  c l ai mi ng 

t hat  pol i ce pr esence on t he bus cr eat ed a coer ci ve at mospher e 

t hat  i nduced consent .   Bost i ck,  501 U. S.  at  435.   The Cour t  

r ever sed t he Fl or i da Supr eme Cour t ' s  hol di ng t hat  suppr essi on of  

cocai ne pr oduced by t he sear ch was appr opr i at e,  and i t  r emanded 

t he case t o st at e cour t  f or  a det er mi nat i on of  whet her  a 

r easonabl e per son woul d have f el t  f r ee t o " decl i ne t he of f i cer s '  

r equest s or  ot her wi se t er mi nat e t he encount er . "   I d.  at  436.   I n 

bot h cases,  t he Cour t  appl i ed t he Mendenhal l  t est  f or  sei zur e 

because t he i ndi v i dual s cooper at ed.  

¶36 The Cour t  al so appl i ed t he Mendenhal l  t est  i n 

Chest er nut  wher e t he def endant  r an when he saw a pol i ce car  and 

was obser ved di scar di ng cont r ol l ed subst ances as he r an.   The 

Cour t  concl uded t hat  t he pol i ce had not  made a suf f i c i ent  show 
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of  aut hor i t y because,  al t hough a pol i ce car  s l owl y f ol l owed 

Chest er nut ,  t he pol i ce di d not  act i vat e a s i r en or  f l asher s,  di d 

not  or der  Chest er nut  t o st op,  di d not  di spl ay any weapons,  and 

di d not  maneuver  t he pol i ce car  i n any way t o l i mi t  t he 

def endant ' s movement .   Chest er nut ,  486 U. S.  at  575.   Absent  a 

show of  aut hor i t y,  t her e was not hi ng f or  Chest er nut  t o submi t  

t o,  and no possi bi l i t y  of  sei zur e.  

¶37 Mendenhal l  i s  t he appr opr i at e t est  f or  s i t uat i ons 

wher e t he quest i on i s whet her  a per son submi t t ed t o a pol i ce 

show of  aut hor i t y because,  under  al l  t he c i r cumst ances 

sur r oundi ng t he i nci dent ,  a r easonabl e per son woul d not  have 

f el t  f r ee t o l eave.   I f  a r easonabl e per son woul d have f el t  f r ee 

t o l eave but  t he per son at  i ssue nonet hel ess r emai ned i n pol i ce 

pr esence,  per haps because of  a desi r e t o be cooper at i ve,  t her e 

i s no sei zur e.   As t hi s cour t  not ed i n Wi l l i ams,  " most  c i t i zens 

wi l l  r espond t o a pol i ce r equest , "  and " t he f act  t hat  peopl e do 

so,  and do so wi t hout  bei ng t ol d t hey ar e f r ee not  t o r espond,  

har dl y el i mi nat es t he consensual  nat ur e of  t he r esponse. "   

Wi l l i ams,  255 Wi s.  2d 1,  ¶23 ( quot i ng Del gado,  466 U. S.  at  216) .  

¶38 Hodar i  D. ,  whi ch was f or eshadowed by Just i ce Kennedy' s 

concur r ence i n Chest er nut ,  suppl ement s t he Mendenhal l  t est  t o 

addr ess s i t uat i ons wher e a per son f l ees i n r esponse t o a pol i ce 

show of  aut hor i t y.   See Hodar i  D. ,  499 U. S.  at  628.   I n Hodar i  

D.  pol i ce of f i cer s i n an unmar ked squad car  r ounded a cor ner  i n 

a hi gh- cr i me nei ghbor hood and came upon a gr oup of  yout hs who 

i mmedi at el y di sper sed at  t he s i ght  of  t he car .   Hodar i  D. ,  499 

U. S.  at  622- 23.   One of  t he of f i cer s chased Hodar i  on f oot .   I d.  



No.  2003AP2968- CR 

 

19 
 

at  623.   Shor t l y bef or e t he of f i cer  caught  t he suspect ,  Hodar i  

t hr ew away a r ock of  cr ack cocai ne.   I d.   Hodar i  ar gued he was 

sei zed once he saw t he of f i cer  pur sui ng hi m and t hat  t he 

evi dence of  t he cocai ne shoul d be suppr essed as t he f r ui t  of  an 

i l l egal  sei zur e.   I d.   The Cour t  di sagr eed,  concl udi ng t hat  

al t hough t he of f i cer ' s pur sui t  const i t ut ed a show of  aut hor i t y  

and al t hough t he of f i cer  l acked r easonabl e suspi c i on when he 

i ni t i at ed t he pur sui t ,  Hodar i  was not  sei zed unt i l  t he of f i cer  

t ackl ed hi m,  because Hodar i  di d not  submi t  t o t he show of  

aut hor i t y.   I d.  at  629.   Hence,  Hodar i  abandoned t he cocai ne 

bef or e he was sei zed,  and i t  was admi ssi bl e.   I d.  

¶39 Because Mendenhal l  and i t s pr ogeny di d not  conf r ont  

t he s i t uat i on wher e a per son r ef uses t o y i el d t o a show of  

aut hor i t y,  t he Hodar i  D.  cour t  f ound t he Mendenhal l  t est  

i nsuf f i c i ent :  

[ The Mendenhal l  t est ]  says t hat  a per son has been 
sei zed " onl y i f , "  not  t hat  he has been sei zed 
" whenever " ;  i t  s t at es a necessar y,  but  not  a 
suf f i c i ent ,  condi t i on f or  sei zur e——or ,  mor e pr eci sel y,  
f or  sei zur e ef f ect ed t hr ough a " show of  aut hor i t y. "   
Mendenhal l  est abl i shes t hat  t he t est  f or  exi st ence of  
a " show of  aut hor i t y"  i s  an obj ect i ve one:  not  whet her  
t he c i t i zen per cei ved t hat  he was bei ng or der ed t o 
r est r i ct  hi s movement ,  but  whet her  t he of f i cer ' s wor ds 
and act i ons woul d have conveyed t hat  t o a r easonabl e 
per son.   Appl i cat i on of  t hi s obj ect i ve t est  was t he 
basi s f or  our  deci s i on i n .  .  .  Chest er nut  .  .  .  wher e 
we concl uded t hat  t he pol i ce cr ui ser ' s s l ow f ol l owi ng 
of  t he def endant  di d not  convey t he message t hat  he 
was not  f r ee t o di sr egar d t he pol i ce and go about  hi s 
busi ness.   We di d not  addr ess i n Chest er nut ,  however ,  
t he quest i on whet her ,  i f  t he Mendenhal l  t est  was met ——
i f  t he message t hat  t he def endant  was not  f r ee t o 
l eave had been conveyed——a Four t h Amendment  sei zur e 
woul d have occur r ed.  
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Hodar i  D. ,  499 U. S.  at  628.   The Mendenhal l  t est  appl i es when 

t he subj ect  of  pol i ce at t ent i on i s ei t her  subdued by f or ce or  

submi t s t o a show of  aut hor i t y.   Wher e,  however ,  a per son f l ees 

i n r esponse t o a show of  aut hor i t y,  Hodar i  D.  gover ns when t he 

sei zur e occur s.   Deci di ng when a sei zur e occur s i s i mpor t ant  

because t he moment  of  a sei zur e l i mi t s what  f act s a cour t  may 

consi der  i n det er mi ni ng t he ex i st ence of  r easonabl e suspi c i on 

f or  t hat  sei zur e.  

 ¶40 The Hodar i  D.  t est  does not  super sede t he Mendenhal l  

t est ,  i t  suppl ement s t he Mendenhal l  t est .   Uni t ed St at es v.  

Dr ayt on conf i r ms t hi s. 12  Dr ayt on,  536 U. S.  194,  201- 02 ( 2002) .   

Deci ded mor e t han t en year s af t er  Hodar i  D. ,  Dr ayt on r et ai ns a 

Mendenhal l - i nspi r ed t est  f or  sei zur e,  adapt ed t o a pol i ce-

ci t i zen encount er  on a bus.   Under  Dr ayt on,  a per son i s sei zed 

i f  a r easonabl e per son woul d not  " f eel  f r ee t o decl i ne t he 

of f i cer s '  r equest s or  ot her wi se t er mi nat e t he encount er . "   I d.  

at  202 ( quot i ng Bost i ck,  501 U. S.  at  436) .   Unl i ke Hodar i  D. ,  

t he def endant  i n Dr ayt on di d not  f l ee or  at t empt  t o f l ee f r om 

t he of f i cer s.   I n a s i mi l ar  vei n,  t hi s cour t  c i t ed bot h 

Mendenhal l  and Hodar i  D.  i n Wi l l i ams.   Thus,  t he Mendenhal l  and 

                                                 
12 See al so Kaupp v.  Texas,  538 U. S.  626,  629- 30 ( 2003) .  
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Hodar i  D.  t est s ar e compat i bl e and can coexi st .   The appl i cabl e 

t est  depends upon t he f act s. 13 

2.  Pol i cy Consi der at i ons Enci r c l i ng Hodar i  D.  

¶41 Just i ce Scal i a,  t he aut hor  of  Hodar i  D. ,  gi ves t wo 

pol i cy r easons i n suppor t  of  t he Hodar i  D.  t est  f or  sei zur e.   

Hodar i  D. ,  499 U. S.  at  627.   Fi r st ,  by post poni ng t he moment  at  

whi ch t he pr ot ect i on of  t he excl usi onar y r ul e becomes avai l abl e 

t o an i ndi v i dual  who f l ees f r om t he pol i ce unt i l  t her e has been 

a sei zur e,  Hodar i  D.  encour ages compl i ance wi t h pol i ce or der s,  

t her eby obvi at i ng t he need f or  pol i ce pur sui t s t hat  pose r i sks 

t o t he publ i c.   I d.   I nst ead of  empl oyi ng sel f - hel p r emedi es 

l i ke f l i ght ,  c i t i zens shoul d seek r el i ef  f r om unl awf ul  pol i ce 

i nt er f er ence i n t he cour t s t hr ough use of  t he excl usi onar y r ul e 

and,  i f  need be,  c i v i l  r i ght s sui t s.  

¶42 Second,  al t hough Hodar i  D.  r est r i ct s t he r each of  t he 

Four t h Amendment ,  Just i ce Scal i a cont ends t hat  i t  wi l l  have no 

adver se ef f ect  upon t he pr i vacy r i ght s and l i ber t y i nt er est s of  

t he c i t i zenr y.   See i d.   One pur pose of  t he Four t h Amendment  and 

i t s excl usi onar y r ul e i s t o det er  i l l egal  gover nment  act i v i t y.   

St at e v.  Knapp,  2005 WI  127,  ¶22,  285 Wi s.  2d 86,  700 N. W. 2d 899 

                                                 
13 Just i ce Br adl ey' s di ssent  i gnor es t he f act  t hat  a cour t  

does not  r each t he Hodar i  D.  t est  unt i l  a def endant  r ef uses t o 
submi t  t o a pol i ce show of  aut hor i t y.   Cur i ousl y,  her  di ssent  
r el i es upon Kaupp v.  Texas,  538 U. S.  626 ( 2003) ,  a per  cur i am 
opi ni on,  t o i nt i mat e t hat  per haps t he Supr eme Cour t  has 
abandoned Hodar i  D.   I n r esponse,  we not e t hat  t her e was no 
quest i on of  f l i ght  i n Kaupp;  t he def endant  i nst ant aneousl y 
submi t t ed t o t he pol i ce show of  aut hor i t y.   See Kaupp,  538 U. S.  
at  628.  



No.  2003AP2968- CR 

 

22 
 

( Knapp I I ) .   " Unl awf ul  or der s wi l l  not  be det er r ed .  .  .  by 

sanct i oni ng t hr ough t he excl usi onar y r ul e t hose [ unl awf ul  

or der s]  t hat  ar e not  obeyed. "   Hodar i  D. ,  499 U. S.  at  627.   

Pol i ce of f i cer s shout  " St op! "  or  " Get  back i n t hat  car  r i ght  

now, "  expect i ng t o be obeyed;  t he det er r ent  ef f ect  of  t he 

excl usi onar y r ul e i s st i l l  r eal i zed i f  i t  appl i es onl y t o 

" successf ul  sei zur es"  r esul t i ng f r om t hese or der s.   I d.   I n 

shor t ,  because t he maj or i t y of  peopl e conf r ont ed wi t h a di r ect  

command wi l l  obey t he command,  pol i ce of f i cer s must  under st and 

t hat  t he excl usi onar y r ul e wi l l  const r ai n t hei r  conduct  i n t hese 

si t uat i ons.  

¶43 Per haps t he most  power f ul  cr i t i c i sm of  Hodar i  D.  can 

be f ound i n Just i ce St evens'  di ssent .   Much of  t he schol ar l y 

cr i t i c i sm of  Hodar i  D.  s i mpl y ampl i f i es t he poi nt s he makes. 14  

Fi r st ,  Just i ce St evens chast i ses t he maj or i t y f or  adopt i ng t oo 

l i t er al  a const r uct i on of  t he t er m " sei zur e"  because i t  l i mi t s 

t he appl i cat i on and pr ot ect i ve f unct i on of  t he Four t h Amendment  

t o t he common l aw concept i on of  ar r est ,  whi ch r equi r ed physi cal  

cont act .   Hodar i  D. ,  499 U. S.  at  631- 33 ( St evens,  J. ,  

di ssent i ng) .   I nst ead,  Just i ce St evens ar gues t hat  because an 

at t empt ed ar r est  al so i nf r i nges upon an i ndi v i dual ' s pr i vacy and 

l i ber t y,  t he Four t h Amendment  shoul d appl y t o unl awf ul  at t empt ed 

ar r est s.   I d.  at  631- 32,  637.  
                                                 

14 See e. g. ,  4 Wayne R.  LaFave,  Sear ch and Sei zur e § 9. 4( d)  
( 4t h ed.  2004) ;  Tr acy Macl i n,  " Just i ce Thur good Mar shal l :  Taki ng 
t he Four t h Amendment  Ser i ousl y, "  77 Cor nel l  L.  Rev.  723,  745- 52 
( 1992) ;  Thomas K.  Cl ancy,  " The Fut ur e of  Four t h Amendment  
Sei zur e Anal ysi s af t er  Hodar i  D.  and Bost i ck, "  28 Am.  Cr i m.  L.  
Rev.  799 ( 1991) .   
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¶44 Second,  Just i ce St evens cr i t i c i zes t he maj or i t y 

deci s i on as i nconsi st ent  wi t h t he Cour t ' s  pr ecedent  i n Kat z v.  

Uni t ed St at es,  389 U. S.  347 ( 1967)  ( hol di ng t hat  t he Four t h 

Amendment  pr ot ect s agai nst  " sei zur es"  of  or al  st at ement s 

obt ai ned by el ect r oni c sur vei l l ance) ,  and Ter r y ( hol di ng t hat  

t he Four t h Amendment  ext ends t o i nvest i gat or y st ops t hat  f al l  

shor t  of  a common- l aw ar r est ) ,  bot h of  whi ch al l egedl y  

i nt er pr et ed t he Four t h Amendment  expansi vel y t o af f or d gr eat er  

pr ot ect i on t o l i ber t y i nt er est s and pr i vacy r i ght s.   Hodar i  D. ,  

499 U. S.  at  633- 37 ( St evens,  J. ,  di ssent i ng) .  

¶45 Thi r d,  Just i ce St evens cr i t i c i zes t he maj or i t y f or  

shi f t i ng t he anal ysi s of  whet her  a sei zur e occur s f r om an 

obj ect i ve anal ysi s of  how a r easonabl e per son woul d i nt er pr et  

t he pol i ce of f i cer ' s conduct  t o t he i ndi v i dual ' s r eact i on t o 

t hat  conduct .   I d.  at  641,  643.   Thus,  pol i ce of f i cer s can 

cr eat e r easonabl e suspi c i on or  even pr obabl e cause wher e t her e 

was none by coer ci vel y i nf r i ngi ng upon t he i ndi vi dual ' s r i ght  t o 

be l et  al one,  and wai t i ng f or  an ar guabl y suspi c i ous r eact i on. 15  

I d.  at  645- 46 & n. 18.  

¶46 Addi ng t o t hese ar gument s about  i ndi v i dual  l i ber t y,  

Just i ce St evens mai nt ai ns t hat  t he maj or i t y ' s deci s i on abandons 

                                                 
15 St at ed ot her wi se,  Pr of essor  LaFave suggest s t hat  Hodar i  

D.  wi l l  encour age unl awf ul  di spl ays of  f or ce t hat  " ' t ur n a hunch 
i nt o r easonabl e suspi c i on by i nduci ng t he conduct  j ust i f y i ng t he 
suspi c i on, '  t hat  i s ,  t he f l i ght  of  t he i ndi v i dual  ul t i mat el y 
st opped. "   4 Wayne R.  LaFave,  Sear ch and Sei zur e § 9. 4( d) ,  at  
461- 62 ( 4t h ed.  2004)  ( quot i ng Commonweal t h v.  Thi beau,  429 
N. E. 2d 1009 ( Mass.  1981) ) .  
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a st andar d t hat  per mi t s pol i ce of f i cer s t o " det er mi ne i n advance 

whet her  t he conduct  cont empl at ed wi l l  i mpl i cat e t he Four t h 

Amendment . "   I d.  at  643- 44.   Because of  t hese shor t comi ngs,  

Just i ce St evens woul d r ej ect  t he Hodar i  D.  t est ,  and i nst ead 

r equi r e a cour t  t o eval uat e t he const i t ut i onal i t y of  pol i ce 

conduct  based on t he condi t i ons at  t he t i me t he of f i cer  t ook 

act i on,  when l i ber t y i s f i r st  r est r ai ned and pr i vacy f i r st  

i nf r i nged.   I d.  at  645.  

¶47 Al t hough we r ecogni ze t he st r engt h of  t hese cr i t i ques,  

we r emai n unconvi nced t hat  Hodar i  D.  shoul d be di scar ded.   We 

acknowl edge t he pot ent i al  t hat  pol i ce of f i cer s may r el y upon 

Hodar i  D.  t o manuf act ur e r easonabl e suspi c i on by at t empt i ng t o 

sei ze i ndi v i dual s i n expect at i on t hat  t hey wi l l  f l ee.   Thi s i s 

not  such a case.   Ther e i s no i ndi cat i on i n t he r ecor d t hat  

Of f i cer  Al f r edson was at t empt i ng t o i nduce f l i ght  or  ot her  

suspi c i ous conduct .   On t he f act s her e,  t he concer ns pr ompt i ng 

t he cr i t i c i sm of  Hodar i  D.  appear  unwar r ant ed.  

¶48 We di sagr ee t hat  adher i ng t o Hodar i  D.  wi l l  l eave 

pol i ce of f i cer s unabl e t o det er mi ne i n advance whet her  

cont empl at ed conduct  wi l l  i mpl i cat e t he Four t h Amendment .   

Cont r a Hodar i  D. ,  499 U. S.  643- 44 ( St evens,  J. ,  di ssent i ng) .   As 

Hodar i  D.  and ot her  deci s i ons suggest ,  most  peopl e wi l l  

acqui esce wi t h a pol i ce show of  aut hor i t y,  i n whi ch case t he 

Four t h Amendment  appl i es and t he excl usi onar y r ul e wi l l  excl ude 

any evi dence obt ai ned i n t he absence of  r easonabl e suspi c i on.   

See i d.  at  627;  Dr ayt on,  536 U. S.  at  205.   Consequent l y,  bef or e 

i ni t i at i ng an i nvest i gat or y st op,  pol i ce of f i cer s must  pr esume 
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t hat  t he t ar get  of  t he st op wi l l  compl y and t he pr ot ect i ons of  

t he Four t h Amendment ' s excl usi onar y r ul e wi l l  have f ul l  ef f ect .  

¶49 The excl usi onar y r ul e i s t he pr i mar y means by whi ch 

Four t h Amendment  r i ght s ar e pr ot ect ed.   I t s pr i mar y pur pose i s 

t o det er  f ut ur e unl awf ul  pol i ce conduct .   See Mapp v.  Ohi o,  367 

U. S.  643,  656 ( 1961) ;  Knapp I I ,  285 Wi s.  2d 86,  ¶22.   The 

excl usi onar y r ul e i s not  absol ut e.   I d. ,  ¶23.   The benef i t s of  

any i ncr eased det er r ence must  be wei ghed agai nst  t he subst ant i al  

soci al  cost s exact ed.   I d. ,  ¶22.   The excl usi onar y r ul e " appl i es 

onl y i n cont ext s ' wher e i t s r emedi al  obj ect i ves ar e t hought  most  

ef f i caci ousl y ser ved. ' "   I d. ,  ¶23 ( quot i ng Pa.  Bd.  of  Pr ob.  & 

Par ol e v.  Scot t ,  524 U. S.  357,  363 ( 1998) ) .   Because a pol i ce 

of f i cer  cannot  know i n advance t hat  a suspect  wi l l  f l ee or  not  

compl y wi t h a show of  aut hor i t y,  and because a pol i ce of f i cer  

must  pr esume t hat  peopl e wi l l  compl y wi t h or der s and t hus t he 

of f i cer  must  adher e t o t he Four t h Amendment  t o pr event  t he 

excl usi on of  evi dence,  we f ai l  t o see how r ej ect i ng Hodar i  D.  

wi l l  f ur t her  det er  Four t h Amendment  v i ol at i ons.   The benef i t s of  

ext endi ng t he excl usi onar y r ul e t o s i t uat i ons bef or e sei zur e,  

when a per son does not  compl y wi t h a pol i ce or der ,  appear  t o be 

negl i gi bl e.  

¶50 Under  Hodar i  D.  t he pr ot ect i on af f or ded by t he 

excl usi onar y r ul e r emai ns unl ess t he per son conf r ont ed by a show 

of  aut hor i t y chooses t o abandon i t s pr ot ect i ve embr ace by opt i ng 

f or  sel f - hel p f l i ght .   Under  Hodar i  D.  cour t s have cr eat ed an 

i ncent i ve f or  peopl e t o obey pol i ce or der s wi t hout  cr eat i ng an 

i ncent i ve f or  pol i ce t o v i ol at e t he Four t h Amendment .   Under  
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Hodar i  D.  cour t s r emai n t he f i nal  ar bi t er  of  whet her  pol i ce 

conduct  v i ol at es t he Four t h Amendment ,  not  t he c i t i zen on t he 

st r eet .  

¶51 Ther e i s one addi t i onal  pol i cy consi der at i on f or  

f ol l owi ng t he Hodar i  D.  t est :  st ar e deci s i s.   Less t han f i ve 

year s ago t hi s cour t  el ect ed t o f ol l ow Hodar i  D.   Kel sey C. R. ,  

243 Wi s.  2d 422,  ¶¶30- 33.   Absent  speci al  j ust i f i cat i on, 16 such 

as a showi ng t hat  our  ear l i er  adopt i on of  Hodar i  D.  has r esul t ed 

i n t he wi despr ead er osi on of  l i ber t y i nt er est s,  we decl i ne t o 

over r ul e Kel sey C. R.  

¶52 Gi ven t hat  Young f l ed i n r esponse t o a show of  

aut hor i t y,  Hodar i  D.  suppl i es t he pr oper  anal ysi s t o eval uat e 

when Young was sei zed.   Appl y i ng Hodar i  D. ,  we concl ude Young 

was not  sei zed unt i l  Al f r edson physi cal l y appr ehended hi m on t he 

por ch because Young di d not  submi t  t o any show of  aut hor i t y 

pr i or  t o t hat  moment .  

B.  Was Ther e Reasonabl e Suspi c i on or  Pr obabl e Cause t o Just i f y  

t he Sei zur e? 

¶53 Our  anal ysi s cannot  end her e because t hi s case i s 

unl i ke Hodar i  D.  i n one si gni f i cant  r espect :  Young di d not  

                                                 
16 We have r ecogni zed sever al  cr i t er i a f or  depar t i ng f r om 

pr ecedent ,  i ncl udi ng:  ( 1)  changes or  devel opment s i n t he l aw 
t hat  under mi ne t he r at i onal e behi nd a deci s i on;  ( 2)  t he need t o 
make a deci s i on cor r espond t o newl y ascer t ai ned f act s;  ( 3)  a 
showi ng t hat  a deci s i on has become det r i ment al  t o coher ence and 
consi st ency i n t he l aw;  ( 4)  a showi ng t hat  a dec i s i on i s unsound 
i n pr i nci pl e;  and ( 5)  a showi ng t hat  a deci s i on i s unwor kabl e i n 
pr act i ce.   Johnson Cont r ol s,  I nc.  v.  Empl oyer s I ns.  of  Wausau,  
2003 WI  108,  ¶¶98- 99,  264 Wi s.  2d 60,  118,  665 N. W. 2d 257.  
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abandon t he cont r aband bef or e he was sei zed.   Thus,  we cannot  

r el y on abandonment  as t he basi s f or  admi t t i ng t he i ncr i mi nat i ng 

evi dence.   I nst ead,  we must  i nqui r e whet her  Al f r edson' s sear ch 

of  Young' s coat  was j ust i f i ed.  

¶54 We begi n wi t h t he r ul e t hat  war r ant l ess sear ches ar e 

per  se unr easonabl e under  t he Four t h Amendment  and Ar t i c l e I ,  

Sect i on 11 of  t he Wi sconsi n Const i t ut i on.   Wi l l i ams,  255 

Wi s.  2d 1,  ¶18.   Ther e ar e,  however ,  " ' speci f i cal l y est abl i shed 

and wel l - del i neat ed'  except i ons t o t he Four t h Amendment ' s 

war r ant  r equi r ement . "   I d.  ( quot i ng Kat z,  389 U. S.  at  357) .   One 

of  t hese except i ons i s f or  sear ches i nci dent al  t o a l awf ul  

ar r est .   Chi mel  v.  Cal i f or ni a,  395 U. S.  752,  753 ( 1969) ;  see 

al so Wi s.  St at .  §§ 968. 10 ( aut hor i z i ng a sear ch i nci dent  t o 

ar r est )  and 968. 11 ( aut hor i z i ng a sear ch i nci dent  t o ar r est  f or  

t he pur pose of ,  i nt er  al i a,  " [ d] i scover i ng and sei z i ng t he 

f r ui t s of  t he cr i me" ) .  

¶55 Ther e i s a s i mi l ar ,  al bei t  mor e l i mi t ed,  except i on f or  

sear ches i nci dent  t o an i nvest i gat or y st op.   See Ter r y,  392 U. S.  

at  27;  St at e v.  Guy,  172 Wi s.  2d 86,  93- 94,  492 N. W. 2d 311 

( 1992) .   I f  a pol i ce of f i cer  r easonabl y suspect s a per son of  

commi t t i ng a cr i me,  he may f r i sk t he per son i f  he r easonabl y 

bel i eves t he per son i s ar med and i f  a r easonabl e of f i cer  woul d 

have bel i eved t he per son posed a saf et y r i sk t o t he of f i cer  or  

ot her s.   I d.  at  93- 94;  see al so Wi s.  St at .  § 968. 25.  

¶56 We need not  r esol ve whet her  Al f r edson' s sear ch of  

Young' s coat  was a f r i sk or  a sear ch,  because we concl ude t hat  

Al f r edson had pr obabl e cause t o bel i eve Young had vi ol at ed 
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Wi s.  St at .  § 946. 41( 1) ——obst r uct i ng an of f i cer ——by t he t i me he 

ar r est ed Young on t he por ch,  t her eby j ust i f y i ng a f ul l - bl own 

sear ch.  

¶57 To pr ove Young gui l t y of  obst r uct i on,  t he St at e was 

r equi r ed t o show:  ( 1)  Young obst r uct ed an of f i cer ,  meani ng hi s 

conduct  pr event ed or  made mor e di f f i cul t  Al f r edson' s per f or mance 

of  hi s dut i es;  ( 2)  Al f r edson was act i ng i n an of f i c i al  capaci t y;  

( 3)  Al f r edson was act i ng wi t h l awf ul  aut hor i t y;  and ( 4)  Young 

knew Al f r edson was act i ng i n hi s of f i c i al  capaci t y and wi t h 

l awf ul  aut hor i t y and t hat  hi s conduct  woul d obst r uct  t he 

of f i cer .   See Wi s JI ——Cr i mi nal  1766.   Young cont est s t he 

suf f i c i ency of  t he evi dence as t o t he t hi r d el ement ,  whet her  

Al f r edson had r easonabl e suspi c i on when he or der ed Young t o 

r et ur n t o t he car .   Wi t hout  r easonabl e suspi c i on at  t he t i me he 

or der ed Young t o r et ur n t o t he car ,  Al f r edson woul d have l acked 

l awf ul  aut hor i t y.   See i d.  

¶58 To det er mi ne whet her  Of f i cer  Al f r edson had r easonabl e 

suspi c i on t o i ni t i at e an i nvest i gat or y st op,  we exami ne t he 

f act s l eadi ng up t o t he st op t o det er mi ne whet her  t hese 

hi st or i cal  f act s ,  v i ewed f r om t he st andpoi nt  of  an obj ect i vel y  

r easonabl e pol i ce of f i cer ,  amount  t o r easonabl e suspi c i on.   See 

Mar yl and v.  Pr i ngl e,  540 U. S.  366,  371 ( 2003) .  

¶59 An of f i cer  need not  di spel  al l  i nnocent  i nf er ences 

bef or e conduct i ng an i nvest i gat or y st op.   Ander son,  155 

Wi s.  2d at  84.   I ndeed,  t he suspi c i on necessar y t o j ust i f y an 

i nvest i gat or y st op i s " consi der abl y l ess t han pr oof  of  

wr ongdoi ng by a pr eponder ance of  t he evi dence. "   Uni t ed St at es 
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v.  Sokol ow,  490 U. S.  1,  7 ( 1989) .   As a l eadi ng comment at or  

not es i n r egar d t o r easonabl e suspi c i on:  

Such gener al i t i es as " he di dn' t  l ook r i ght "  wi l l  not  
suf f i ce;  l i ke Of f i cer  McFadden i n Ter r y,  t he of f i cer  
must  r el at e what  he has obser ved,  and,  when 
appr opr i at e,  i ndi cat e why hi s knowl edge of  t he cr i me 
pr obl em and t he habi t s of  t he r esi dent s on hi s beat  or  
of  t he pr act i ces of  t hose pl anni ng or  engagi ng i n 
cer t ai n f or ms of  cr i mi nal  conduct  gi ves speci al  
s i gni f i cance t o what  he obser ved.  

4 Wayne R.  LaFave,  Sear ch and Sei zur e § 9. 5( a) ,  at  476 ( 4t h ed.  

2004) .  

¶60 Al f r edson t est i f i ed at  a pr el i mi nar y exami nat i on,  at  a 

suppr essi on hear i ng,  and at  t he j ur y t r i al .   Hi s t est i mony was 

consi st ent .  

¶61 Fi r st ,  Al f r edson t est i f i ed t o hi s knowl edge of  t he 

nei ghbor hood.   I t  was " a pr obl em ar ea"  wi t h sever al  near by bar s.   

I t  was known f or  f i ght s,  dr i nki ng i n car s,  l i t t er i ng,  and dr ug 

use.   The pol i ce had made t he ar ea a pr i or i t y f or  pat r ol ,  

especi al l y af t er  10: 00 p. m. ,  because of  t hese pr obl ems.   Many 

car s wer e i n t he ar ea on Sat ur day,  Oct ober  26,  2002.  

¶62 Second,  Al f r edson t est i f i ed t hat  he was an exper i enced 

of f i cer  who had pat r ol l ed t hi s  ar ea f or  seven year s.   He was 

f ami l i ar  wi t h l ocal  aut omobi l es and l ocal  pr act i ces.   Al f r edson 

under st ood t her e was a cor r el at i on bet ween peopl e r emai ni ng i n 

t hei r  car s f or  an ext ended t i me and t he use of  al cohol  and 

nar cot i cs i n t hose car s.   Based on hi s ni ght l y pat r ol s,  

Al f r edson knew t hi s t ype of  act i v i t y was common i n t he 

nei ghbor hood.  
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¶63 Thi r d,  Al f r edson t est i f i ed t o t he f act s t hat  ar oused 

hi s suspi c i on.   Speci f i cal l y,  f i ve peopl e had l i nger ed i n an 

unf ami l i ar  car  wi t h I l l i noi s l i cense pl at es f or  f i ve t o t en 

mi nut es.   I t  was near l y mi dni ght .   Al f r edson di d not  see t hese 

peopl e get  out  t o go t o a bar  or  a l ocal  par t y,  or  come back  

f r om one.   He di d not  see t hem dr op of f  one of  t hei r  number .   I f  

any of  t he occupant s wer e goi ng t o spend t he ni ght  at  a dwel l i ng 

on 21st  Avenue,  t hey coul d have l ef t  t he car  and gone i nsi de.   

Al t er nat i vel y,  t he whol e gr oup mi ght  be dr i v i ng back t o I l l i noi s 

af t er  an eveni ng of  dr i nki ng.   Per haps t hey wer e st i l l  dr i nki ng 

i n t he car .   Fi ve peopl e s i t t i ng i n a car  f or  about  t en mi nut es,  

ar ound t he cor ner  f r om a maj or  bar ,  shor t l y bef or e mi dni ght :  The 

f act s wer e not  necessar i l y  unusual ,  but  t hey wer e not  usual ,  

ei t her .  

¶64 Al t hough t her e ar e i nnocent  expl anat i ons f or  why f i ve 

peopl e woul d be si t t i ng i n a car  f or  f i ve t o 10 mi nut es,  

Al f r edson was not  r equi r ed t o r ul e out  al l  t hese pot ent i al  

expl anat i ons bef or e i ni t i at i ng hi s i nvest i gat i on.   The of f i cer  

descr i bed t he par t i cul ar  f act s t hat  made hi m suspi c i ous and 

l i nked t hose f act s t o hi s seven year s of  exper i ence pat r ol l i ng 

t he nei ghbor hood.   At  t he t i me Al f r edson st opped hi s squad car ,  

t ur ned on hi s f l asher s,  and i l l umi nat ed Young' s car ,  we t hi nk 

t her e wer e suf f i c i ent  f act s f or  Al f r edson t o i ni t i at e an 

i nvest i gat or y st op. 17 
                                                 

17 The cour t  of  appeal s bel i eved i t  was doubt f ul  whet her  
Al f r edson had r easonabl e suspi c i on t o det ai n Young and t he 
occupant s of  t he car  based on t hese f act s.   Young,  277 Wi s.  2d 
715,  ¶10 n. 4.  
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¶65 Det er mi ni ng t hat  Of f i cer  Al f r edson had r easonabl e 

suspi c i on t o i ni t i at e an i nvest i gat or y st op i s di f f er ent  f r om 

det er mi ni ng t hat  he " sei zed"  t he vehi c l e and i t s occupant s.   

That  i s a c l ose quest i on wi t h r espect  t o t he per sons i n t he car  

ot her  t han Young.   When a mar ked squad car  pul l s up behi nd a 

car ,  act i vat es emer gency f l asher s,  and poi nt s a spot l i ght  at  t he 

car ,  i t  cer t ai nl y pr esent s i ndi c i a of  pol i ce aut hor i t y. 18  Yet ,  

not  ever y di spl ay of  pol i ce aut hor i t y r i ses t o a " show of  

aut hor i t y"  t hat  const i t ut es a sei zur e.   As bot h Mendenhal l  and 

Hodar i  D.  t each,  not  ever y pol i ce act i on,  i ni t i at i ve,  di spl ay of  

aut hor i t y,  or  i nt er act i on wi t h a c i t i zen woul d cause a 

r easonabl e per son t o bel i eve t hat  he was not  f r ee t o l eave.   A 

pol i ce of f i cer ' s act i ons must  be assessed i n v i ew of  al l  t he 

c i r cumst ances sur r oundi ng t he i nci dent .  

¶66 Not  ever y cont act  bet ween t he pol i ce and a c i t i zen 

const i t ut es a sei zur e.   I n t hi s case,  t he of f i cer  di d not  st op a 

movi ng vehi c l e or  a vehi c l e about  t o move.   Compar e St at e v.  

Har r i s,  206 Wi s.  2d 243,  557 N. W. 2d 245 ( 1996) .   Young' s car  was 

al r eady st opped and had been par ked f or  some t i me.   When 

                                                 
18 Al t hough a pol i ce of f i cer ' s use of  a spot l i ght  i n 

conj unct i on wi t h emer gency f l asher s may const i t ut e a show of  
aut hor i t y,  we not e t hat  many cour t s have concl uded t hat  t he use 
of  a spot l i ght  i s  not  a show of  aut hor i t y suf f i c i ent  t o ef f ect  a 
sei zur e.   See St at e v.  Baker ,  107 P. 3d 1214,  1216- 18 ( I daho 
2004)  ( use of  spot l i ght  i s  no sei zur e;  col l ect i ng cases hol di ng 
t he same) ;  St at e v.  Young,  957 P. 2d 681,  688- 89 ( Wash.  1998)  
( f i ndi ng t hat  under  t he t ot al i t y of  t he c i r cumst ances,  
i l l umi nat i ng t he def endant  wi t h a spot l i ght  does not  a sei zur e 
make) .  We ar e mi ndf ul  t hat  emer gency f l asher s ar e of t en used i n 
s i t uat i ons t hat  have not hi ng t o do wi t h i nvest i gat i ng cr i mi nal  
act i v i t y,  and spot l i ght s ar e l i kel y t o be used at  ni ght .  
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Al f r edson' s squad appr oached Young' s car ,  he was not  abl e t o 

pul l  i n behi nd i t ,  out  of  t he l ane of  t r af f i c .   Thi s pr esent ed 

hi m wi t h t wo choi ces.   He coul d par k hi s car  at  some di st ance 

and pr oceed on f oot ,  or  he coul d st op i n t he l ane of  t r af f i c  and 

t ur n on some war ni ng l i ght s.  

¶67 Young concedes t hat  Al f r edson had aut hor i t y t o 

appr oach t he suspect  car  on f oot  t o check i t  out  and make 

i nqui r y.   We t hi nk,  however ,  t hat  i t  woul d be unr easonabl e t o 

expect  an of f i cer ,  t r avel i ng al one near  mi dni ght ,  i n a pr obl em 

ar ea,  t o l eave hi s squad car  and appr oach a suspi c i ous car  f ul l  

of  peopl e,  wi t hout  bei ng abl e t o see cl ear l y t he s i t uat i on i nt o 

whi ch he was wal ki ng.   We t hi nk t hi s woul d ask t oo much and 

woul d di scour age ef f ect i ve l aw enf or cement . 19  Cf .  Ter r y,  392 

U. S.  at  23 ( not i ng " i t  woul d be unr easonabl e t o r equi r e t hat  

pol i ce of f i cer s  t ake unnecessar y r i sks i n t he per f or mance of  

t hei r  dut i es" ) .    

¶68 I nst ead,  Al f r edson t ur ned on hi s emer gency f l asher s 

and a spot l i ght ,  t wo act i ons consi st ent  wi t h a concer n f or  t he 

saf et y of  passi ng mot or i st s and t he saf et y of  t he of f i cer .   We 

bel i eve t he f l ashi ng l i ght s ar e t he same l i ght i ng t he of f i cer  

woul d have used i f  he had st opped t o ai d a mot or i st .   The 

of f i cer  never  t ur ned on hi s r ed- and- bl ue r ol l i ng l i ght s.  

                                                 
19 At  or al  ar gument ,  Young' s at t or ney suggest ed t hat  i f  

Al f r edson had par ked hi s car  down t he st r eet  or  ar ound t he 
cor ner  and appr oached Young' s car  on f oot  t o di r ect  i nqui r i es t o 
t he occupant s t her e woul d have been no Four t h Amendment  
v i ol at i on.   Such a suggest i on st r i kes us as i mpr act i cal  and an 
unj ust i f i ed i mpedi ment  t o ef f ect i ve pol i ce wor k.   
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¶69 On t hese f act s,  we ar e r el uct ant  t o concl ude t hat  t he 

posi t i oni ng of  t he of f i cer ' s car ,  t oget her  wi t h t he l i ght i ng he 

empl oyed,  necessar i l y  i nvol ved such a show of  aut hor i t y t hat  " a 

r easonabl e per son woul d have bel i eved t hat  he was not  f r ee t o 

l eave. "   Mendenhal l ,  446 U. S.  at  554.   We ar e not  r equi r ed t o 

make t hat  det er mi nat i on i n t hi s case.    

¶70 Even i f  we wer e t o det er mi ne t hat  t he of f i cer ' s show 

of  aut hor i t y const i t ut ed a sei zur e and t hat  he di d not  have 

r easonabl e suspi c i on f or  an i nvest i gat or y st op,  i t  woul d not  

hel p Young.   Young' s s i t uat i on i s gover ned by a di f f er ent  r ul e 

because of  Hodar i  D.  

¶71 At  t he ver y moment  Al f r edson i l l umi nat ed t he 

spot l i ght ,  Young got  out  of  hi s car .   Thi s mi ght  have been a 

coi nci dence,  but  a r easonabl e of f i cer  coul d suspect  t hat  i t  was 

not .   I n r esponse,  t he of f i cer  cal l ed out  t o Young.   Thi s cal l  

was ei t her  not  hear d or  i t  was i gnor ed.   I f  t her e wer e any doubt  

t hat  Al f r edson had r easonabl e suspi c i on bef or e he i l l umi nat ed 

t he car ,  t her e can be no doubt  t hat  Al f r edson had r easonabl e 

suspi c i on af t er  Young got  out  of  t he car  and di sr egar ded 

Al f r edson' s f i r st  or der .  

¶72 One mi ght  ar gue t hat  at  t he moment  Young exi t ed t he 

car ,  a r easonabl e of f i cer  i n Al f r edson' s posi t i on woul d have had 

no way of  knowi ng what  t he per son i nt ended.   Al f r edson' s f i r st  

or der  f or  Young t o r et ur n t o t he car  may be vi ewed as a 

r easonabl e at t empt  t o c l ar i f y t he ambi gui t y i n Young' s conduct .   

I t  i s  al so a st andar d t act i c f or  pol i ce of f i cer  saf et y.   Once 
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Young di sr egar ded t he command and began t o f l ee,  Al f r edson had 

r easonabl e suspi c i on t o st op Young.  

¶73 Of f i cer  Al f r edson t est i f i ed t hat  af t er  he or der ed 

Young t o r et ur n t o t he car  t he f i r st  t i me,  Young " t ur ned and 

st ar t ed wal ki ng away. "   We acknowl edge t hat  peopl e may have t he 

r i ght  t o di sr egar d t he pol i ce and wal k away wi t hout  gi v i ng r i se 

t o r easonabl e suspi c i on.   See I l l i noi s v.  War dl ow,  528 U. S.  119,  

125 ( 2000) .   Wher e a pol i ce of f i cer ,  " wi t hout  r easonabl e 

suspi c i on or  pr obabl e cause,  appr oaches an i ndi v i dual ,  t he 

i ndi v i dual  has a r i ght  t o i gnor e t he pol i ce and go about  hi s 

busi ness. "   I d.  ( emphasi s added) .   Under  t hese ci r cumst ances,  

" any ' r ef usal  t o cooper at e,  wi t hout  mor e,  does not  f ur ni sh t he 

mi ni mal  l evel  of  obj ect i ve j ust i f i cat i on needed f or  a [ st op]  or  

[ ar r est ] . ' "   I d.  

¶74 Pl ai nl y,  however ,  a per son who di sr egar ds a pol i ce 

of f i cer ' s or der  assumes t he r i sk t hat  t he of f i cer  cannot  

est abl i sh t hat  he had r easonabl e suspi c i on f or  an i nvest i gat or y 

st op.   The per son who bel i eves he i s exer ci s i ng hi s Four t h 

Amendment  r i ght s  by di sr egar di ng t he of f i cer  may be subj ect i ng 

hi msel f  t o cr i mi nal  pr osecut i on i f  t he of f i cer  has r easonabl e 

suspi c i on t o make a st op. 20 

                                                 
20 We not e t hat  t he Supr eme Cour t  has hel d t hat  t he Four t h 

Amendment  i s not  of f ended when a pol i ce of f i cer  asks a per son t o 
i dent i f y hi msel f  i f  t he of f i cer ' s i nqui r y i s j ust i f i ed at  i t s 
i ncept i on by r easonabl e suspi c i on and t he i nqui r y i s r el at ed t o 
t hat  suspi c i on.   See Hi i bel  v.  Si xt h Judi c i al  Di st r i ct  Cour t  of  
Nevada,  Humbol dt  Count y,  542 U. S.  177,  185- 86 ( 2004) .  
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¶75 Young' s act i ons wer e not  consi st ent  wi t h di sr egar di ng 

t he pol i ce pr esence and goi ng about  hi s busi ness.   Young had 

r emai ned i n t he car  f or  at  l east  f i ve t o 10 mi nut es.   The 

i nst ant  Al f r edson i l l umi nat ed Young' s car  wi t h t he spot l i ght ,  

Young al t er ed hi s cour se of  conduct  and got  out  of  t he car .   I t  

i s  i mpr obabl e t hat  t he t i mi ng of  Al f r edson' s appear ance and 

Young' s abr upt  depar t ur e,  wi t h no wor d t o t he of f i cer ,  wer e mer e 

coi nci dence.   Young' s act i on smacked of  evasi on and f l i ght ,  

whi ch can pr oper l y gi ve r i se t o r easonabl e suspi c i on when vi ewed 

i n t he t ot al i t y of  t he c i r cumst ances.   See War dl ow,  528 U. S.  at  

125.   Thus,  we concl ude t hat  Young' s evasi ve act i on,  set  agai nst  

t he above- descr i bed f act s,  r ei nf or ced r easonabl e suspi c i on.  

¶76 Because Al f r edson had r easonabl e suspi c i on bef or e he 

i ssued hi s second command f or  Young t o r et ur n t o t he car ,  we 

concl ude Al f r edson was act i ng wi t h l awf ul  aut hor i t y when he 

i ssued t hi s second or der .   Thus,  t her e i s suf f i c i ent  evi dence i n 

t he r ecor d f or  a j ur y t o have convi ct ed Young of  obst r uct i on.  

 ¶77 As a r esul t  of  t hi s concl usi on,  i t  al so f ol l ows t hat  

when Young di sr egar ded Al f r edson' s second command t o r et ur n t o 

t he car ,  Al f r edson had pr obabl e cause t o ar r est  Young f or  

obst r uct i on.   Because a sear ch i nci dent  t o ar r est  i s  one of  t he 

except i ons t o t he war r ant  r equi r ement  of  t he Four t h Amendment ,  

Al f r edson l awf ul l y sear ched Young' s j acket ,  i n whi ch he f ound 

t he vi al  of  mar i j uana.   See Chi mel ,  395 U. S.  at  763.   Thus,  t he 

c i r cui t  cour t  pr oper l y deni ed Young' s mot i on t o suppr ess 

evi dence of  t he mar i j uana.  
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¶78 Last l y,  we concl ude t her e was suf f i c i ent  evi dence t o 

convi ct  Young of  r esi st i ng an of f i cer ,  i n v i ol at i on of  

Wi s.  St at .  § 946. 41( 1) .   For  Young t o be gui l t y of  r esi st i ng,  

t he St at e had t o pr ove:  ( 1)  Young r esi st ed an of f i cer ,  meani ng 

he used f or ce t o oppose Al f r edson;  ( 2)  Al f r edson was act i ng i n 

an of f i c i al  capaci t y;  ( 3)  Al f r edson was act i ng wi t h l awf ul  

aut hor i t y;  and ( 4)  Young knew Al f r edson was act i ng i n hi s 

of f i c i al  capaci t y and wi t h l awf ul  aut hor i t y and t hat  hi s conduct  

woul d r esi st  t he of f i cer .   See Wi s JI ——Cr i mi nal  1765.   As wi t h 

hi s convi ct i on f or  obst r uct i ng,  Young onl y cont est s t he t hi r d 

el ement ;  t hat  i s ,  whet her  Al f r edson was act i ng wi t h l awf ul  

aut hor i t y.   Because we have concl uded t hat  Al f r edson had 

pr obabl e cause t o ar r est  Young f or  obst r uct i on bef or e he 

physi cal l y appr ehended Young,  t her e i s suf f i c i ent  evi dence i n 

t he r ecor d f or  a j ur y t o have convi ct ed Young of  r esi st i ng.  

I V.  CONCLUSI ON 

¶79 Havi ng consi der ed t he r el at i ve mer i t s of  t he Hodar i  D.  

and Mendenhal l  t est s,  we concl ude t hat  t he t wo t est s can coexi st  

and t hat  t he anal ysi s suppl i ed by Hodar i  D.  appl i es when a 

suspect  r ef uses t o submi t  t o a show of  aut hor i t y .   Because Young 

f l ed i n r esponse t o t he pol i ce of f i cer ' s show of  aut hor i t y,  

Hodar i  D.  suppl i es t he f r amewor k t o anal yze when Young was 

sei zed.    

¶80 On t he f act s,  we concl ude t he f ol l owi ng:  Fi r st ,  t he 

Kenosha pol i ce of f i cer  had r easonabl e suspi c i on f or  an 

i nvest i gat or y st op of  t he par ked car  i n whi ch Young was si t t i ng.   

We need not  deci de whet her  t he car  and t he occupant s ot her  t han 
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Young wer e sei zed.   Second,  when t he of f i cer  or der ed Young t o 

r et ur n t o t he car  af t er  Young st ar t ed t o r un away,  t he of f i cer  

had r easonabl e suspi c i on t o bel i eve Young was commi t t i ng a 

cr i me.   Thi r d,  appl y i ng Hodar i  D. ,  Young was not  sei zed wi t hi n 

t he meani ng of  t he Four t h Amendment  unt i l  t he of f i cer  physi cal l y 

det ai ned hi m.   Accor di ngl y,  t he of f i cer  l awf ul l y sei zed Young,  

and we af f i r m Young' s convi ct i ons on al l  t hr ee count s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶81 LOUI S B.  BUTLER,  JR. ,  J.    (concurring in part, 

dissenting in part).  The maj or i t y,  i n af f i r mi ng al l  t hr ee 

convi ct i ons of  Char l es Young ( Young) , 1 concl udes t he f ol l owi ng:   

f i r st ,  t he Kenosha pol i ce of f i cer  had r easonabl e suspi c i on f or  

an i nvest i gat or y st op of  t he par ked car  t hat  t he def endant ,  

Young,  was si t t i ng i n;  second,  when t he of f i cer  or der ed Young t o 

r et ur n t o t he car  af t er  Young st ar t ed t o r un away,  t he of f i cer  

had r easonabl e suspi c i on t o bel i eve Young was commi t t i ng a 

cr i me;  t hi r d,  Young was not  sei zed wi t hi n t he meani ng of  t he 

Four t h Amendment  unt i l  t he of f i cer  physi cal l y  det ai ned hi m.   

Maj or i t y op. ,  ¶¶5,  80.   Because I  agr ee t hat  Young was not  

sei zed wi t hi n t he meani ng of  t he Four t h Amendment  unt i l  t he 

of f i cer  physi cal l y det ai ned hi m,  I  concur  wi t h and j oi n Par t  I I I  

A of  t he maj or i t y opi ni on.   I  al so j oi n t hat  por t i on of  t he 

mandat e t hat  af f i r ms t he j udgment s of  convi ct i on f or  each of  t he 

possessi on and r esi st i ng count s,  al bei t  on di f f er ent  gr ounds.   

Because I  concl ude t hat  t he pol i ce i ni t i al l y  l acked r easonabl e 

suspi c i on t o st op Young i n t he f i r st  i nst ance,  I  concl ude t hat  

t he evi dence i s i nsuf f i c i ent  t o suppor t  t he char ge of  

obst r uct i ng an of f i cer .   Consequent l y,  I  woul d r ever se t he 

deci s i on of  t he cour t  of  appeal s wi t h r espect  t o t hat  count .  

¶82 The f our  el ement s of  obst r uct i ng an of f i cer  pur suant  

t o Wi s.  St at .  § 946. 41( 1) ,  ar e as f ol l ows:  

1.  The def endant  obst r uct ed an of f i cer .   

                                                 
1 Young was convi ct ed of  one count  each f or  possessi on of  

mar i j uana,  r esi st i ng an of f i cer ,  and obst r uct i ng an of f i cer .  
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2.  The of f i cer  was doi ng an act  i n an of f i c i al  
capaci t y.  

3.  The of f i cer  was act i ng wi t h l awf ul  aut hor i t y.  

4.  The def endant  knew t hat  ( of f i cer )  was an of f i cer  
act i ng i n an of f i c i al  capaci t y and wi t h l awf ul  
aut hor i t y and t hat  t he def endant  knew ( hi s) ( her )  
conduct  woul d obst r uct  t he of f i cer .  

Wi s.  JI —Cr i mi nal  1766 ( 2003)  ( f oot not es omi t t ed) .   See al so 

St at e v.  Gr obst i ck,  200 Wi s.  2d 242,  248,  546 N. W. 2d 187 ( Ct .  

App.  1996)  ( c i t i ng § 946. 41( 1) ) .    

¶83 Ther e i s no quest i on t hat  t he of f i cer  was act i ng i n an 

of f i c i al  capaci t y when he pul l ed al ongsi de t he vehi c l e and 

or der ed Young t o st op.   For  pur poses of  t hi s anal ysi s,  I  al so 

accept  t hat  t he t er m " obst r uct ed"  as used i n t he f i r st  el ement ,  

means " hi nder ed,  del ayed,  i mpeded,  f r ust r at ed or  pr event ed an 

of f i cer  f r om per f or mi ng hi s or  her  dut i es[ . ] "   St at e v.  

Hami l t on,  120 Wi s.  2d 532,  541,  356 N. W. 2d 169 ( 1984) .   See al so 

Gr obst i ck,  200 Wi s.  2d at  249- 50.   At  i ssue i s whet her  t he 

of f i cer  was act i ng wi t h l awf ul  aut hor i t y at  t he t i me he 

i ni t i al l y  or der ed Young t o st op,  and whet her  Young knew t hat  t he 

of f i cer  was act i ng wi t h l awf ul  aut hor i t y.   See St at e v.  Lossman,  

118 Wi s.  2d 526,  348 N. W. 2d 159 ( 1984) .   

¶84 For  t he r easons st at ed i n Just i ce Br adl ey' s di ssent i ng 

opi ni on, 2 I  concl ude t hat  t he of f i cer  l acked r easonabl e suspi c i on 

of  t he par ked car  i n whi ch Young was si t t i ng.   An i nvest i gat or y 

st op i s const i t ut i onal  i f  t he pol i ce have a r easonabl e suspi c i on 

t hat  a cr i me has been,  i s bei ng,  or  i s about  t o be commi t t ed.   

Maj or i t y op. ,  ¶20 ( c i t i ng St at e v.  Wal dner ,  206 Wi s.  2d 51,  56,  

                                                 
2 Just i ce Br adl ey' s di ssent ,  ¶94 n. 1.  
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556 N. W. 2d 681 ( 1996) ) .   " Reasonabl e suspi c i on r equi r es t hat  a 

pol i ce of f i cer  possess speci f i c  and ar t i cul abl e f act s t hat  

war r ant  a r easonabl e bel i ef  t hat  cr i mi nal  act i v i t y i s 

af oot .  .  .  .  A mer e hunch t hat  a per son has been,  i s,  or  wi l l  be 

i nvol ved i n cr i mi nal  act i v i t y i s  i nsuf f i c i ent . "   Maj or i t y op. ,  

¶21 ( c i t i ng Wal dner ,  206 Wi s.  2d at  55;  Ter r y v.  Ohi o,  392 U. S.  

1,  27 ( 1968) ) .  

¶85 Si mpl y st at ed,  f i ve i ndi v i dual s s i t t i ng i n a l egal l y 

par ked vehi c l e f or  ni ne mi nut es at  ni ght  pr ovi des no speci f i c  or  

ar t i cul abl e f act s t hat  war r ant  a r easonabl e bel i ef  t hat  cr i mi nal  

act i v i t y i s af oot .   The of f i cer  had no compl ai nt s l i nki ng t he 

vehi c l e t hat  Young was si t t i ng i n t o any cr i mi nal  act i v i t y.   The 

i ndi v i dual s i n t he vehi c l e had done not hi ng suspi c i ous t o 

suggest  t hat  t hey wer e i nvol ved i n cr i mi nal  act i v i t y,  unl ess,  of  

cour se,  s i t t i ng i n a vehi c l e i s  consi der ed i nher ent l y suspi c i ous 

act i v i t y.   No one i n t he car  was obser ved dr i nki ng what  appear ed 

t o be al cohol .   No one i n t he car  appear ed t o be engaged i n dr ug 

t r ansact i ons.   No one i n t he car  appear ed t o be ar gui ng.   The 

vehi c l e' s r adi o was not  bei ng pl ayed at  a l oud vol ume.   Ther e 

was no evi dence of  l i t t er i ng ar ound t he vehi c l e.    

¶86 The f act  t hat  t he vehi c l e was unf ami l i ar  t o t he 

of f i cer  adds not hi ng t o t he maj or i t y ' s anal ysi s,  as t hat  woul d 

al l ow any of f i cer  t o st op any vehi c l e t hat  of f i cer  was 

unf ami l i ar  wi t h at  any t i me,  wi t hout  r egar d t o whet her  t he 

per son was act i ng suspi c i ous.   Mor eover ,  whi l e Wi sconsi n spor t s 

f ans mi ght  v i ew peopl e f r om I l l i noi s i n a suspi c i ous l i ght ,  a 

per son f r om I l l i noi s bei ng pr esent  i n a Wi sconsi n bor der  
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communi t y pr ovi des no speci f i c  or  ar t i cul abl e f act s t hat  

cr i mi nal  act i v i t y i s t aki ng pl ace.   No massagi ng of  t he f act s 

her e l eads t o a v i abl e concl usi on t hat  r easonabl e suspi c i on 

exi st ed pr i or  t o t he st op.    

¶87 The r ami f i cat i ons of  t he maj or i t y ' s anal ysi s ar e 

downr i ght  f r i ght eni ng.   I f  pol i ce can st op anyone t hey f ai l  t o 

r ecogni ze who i s i n a " pr obl em ar ea"  wi t hout  any ar t i cul abl e 

showi ng t hat  t he per son i s doi ng somet hi ng t o suggest  cr i mi nal  

act i v i t y,  such a r at i onal e coul d be used t o suppor t  t he 

whol esal e i nt er f er ence of  anyone who f ai l s t o f i t  t he " communi t y 

pr of i l e" :   a per son who f ai l s t o mat ch t he r aci al  pr of i l e of  a 

communi t y,  a per son who has out - of - st at e l i cense pl at es,  et c.   

Mor eover ,  i f  t hi s cour t  wer e t o al l ow such st ops wi t hi n t he 

st at e,  t hen ot her  st at es mi ght  t r eat  our  c i t i zens i n t he same 

manner .   Woul d a car  possessi ng Wi sconsi n l i cense pl at es pr ovi de 

t he basi s f or  a l awf ul  i nvest i gat or y st op i n Rockf or d,  I l l i noi s?  

What  about  Dul ut h,  Mi nnesot a?  Woul d wear i ng a cheesehead 

pr ovi de a suf f i c i ent  basi s f or  a l awf ul  st op i n anot her  st at e?  

Of  cour se,  such a r esul t  woul d be r i di cul ous and i nt ol er abl e.    

¶88 Based on t he maj or i t y ' s anal ysi s,  t he f ocus i s no 

l onger  on t he behavi or  of  t he accused,  but  woul d now r est  sol el y  

on t he char act er  of  t he communi t y.   I  am not  awar e of  any 

deci s i on t hat  j ust i f i es t he i nt er f er ence of  one' s l i ber t y 

wi t hout  consi der i ng t hat  per son' s conduct .   I  woul d not  adopt  

such a r ul e now.   The of f i cer  i n t hi s case l acked r easonabl e 

suspi c i on t hat  Young and t he ot her s who wer e wi t h hi m wer e 

engaged i n cr i mi nal  act i v i t y pr i or  t o i l l umi nat i ng Young' s 
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vehi c l e wi t h hi s spot l i ght  and t ur ni ng on hi s f l ashi ng emer gency 

l i ght s.  

¶89 Just i ce Br adl ey cor r ect l y obser ves t hat  when t he 

pol i ce " do not  possess r easonabl e suspi c i on t o j ust i f y such a 

sei zur e,  c i t i zens have t he r i ght  t o go about  t hei r  busi ness and 

wal k away. "   Just i ce Br adl ey' s di ssent ,  ¶97 ( c i t i ng Fl or i da v.  

Royer ,  460 U. S.  491,  498 ( 1983) ) .   The mer e " r ef usal  t o 

cooper at e,  wi t hout  mor e,  does not  f ur ni sh t he mi ni mal  l evel  of  

obj ect i ve j ust i f i cat i on needed f or  a det ent i on or  sei zur e. "   

Fl or i da v.  Bost i ck,  501 U. S.  429,  437 ( 1991) .   Young,  t her ef or e,  

had ever y r i ght  t o go about  hi s  busi ness and wal k away,  whi ch,  

accor di ng t o t he maj or i t y opi ni on,  i s exact l y what  he di d.   

Maj or i t y op. ,  ¶11.   Young got  out  of  t he vehi c l e,  whi ch he had a 

r i ght  t o do absent  r easonabl e suspi c i on.   When or der ed t o get  

back i nt o t he vehi c l e,  he st ar t ed t o wal k away,  whi ch he al so 

had a r i ght  t o do absent  r easonabl e suspi c i on.   I t  was af t er  t he 

of f i cer  or der ed Young t o r et ur n t o t he vehi c l e a second t i me 

t hat  Young st ar t ed r unni ng t owar d t he house,  subsequent l y 

r esi st ed t he of f i cer ,  and f i nal l y s l i pped out  of  hi s coat  ( whi ch 

cont ai ned mar i j uana) .  

¶90 Thi s cour t  has r ecogni zed t hat  " [ f ] l i ght  at  t he s i ght  

of  pol i ce i s undeni abl y suspi c i ous behavi or . "   St at e v.  

Ander son,  155 Wi s.  2d 77,  84,  454 N. W. 2d 763 ( 1990) .   Si mi l ar l y,  

t he Uni t ed St at es Supr eme Cour t  has r ecogni zed t hat  unpr ovoked 

f l i ght  i s  not  a mer e r ef usal  t o cooper at e,  but ,  by i t s ver y 

nat ur e,  i s  t he opposi t e of  " goi ng about  one' s busi ness[ . ] "   

I l l i noi s v.  War dl ow,  528 U. S.  119,  125 ( 2000) .   Whi l e bot h 
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cour t s r ecogni ze t hat  t her e ar e many i nnocent  expl anat i ons f or  

f l i ght  f r om pol i ce, 3 " f l i ght  i s  not  necessar i l y  i ndi cat i ve of  

ongoi ng cr i mi nal  act i v i t y.   Thi s f act  i s  undoubt edl y t r ue[ . ] "   

I d.   As such,  whi l e f l i ght  " does not  r i se t o a l evel  of  pr obabl e 

cause, " 4 i t  does pr ovi de t he of f i cer  wi t h " a r easonabl e suspi c i on 

t hat  al l  i s  not  wel l . "   Ander son,  155 Wi s.  2d at  84.   See al so 

War dl ow,  528 U. S.  at  125.  

¶91 I t  i s  Young' s  f l i ght ,  hi s physi cal  r esi st ance of  t he 

of f i cer ,  coupl ed wi t h t hi s cour t ' s  deci s i on i n St at e v.  Hobson,  

218 Wi s.  2d 350,  380,  577 N. W. 2d 825 ( 1998)  ( abr ogat i ng t he 

pr evi ousl y r ecogni zed common l aw pr i v i l ege t o f or c i bl y r esi st  an 

unl awf ul  ar r est ) , 5 t hat  compel  t he concl usi on t hat  t he of f i cer  

was j ust i f i ed i n ar r est i ng Young on t he por ch.   I t  does not  

mat t er  t hat  t he of f i cer  l acked a r easonabl e suspi c i on t o 

i ni t i al l y  st op Young.   For  publ i c pol i cy r easons, 6 he had no 

r i ght  t o physi cal l y r esi st  t he of f i cer ,  and i n any case,  Young' s 

f l i ght  ul t i mat el y pr ovi ded t he of f i cer  wi t h a r easonabl e 

suspi c i on t hat  cr i mi nal  act i v i t y was af oot .   Si mi l ar l y,  Young' s 

                                                 
3 St at e v.  Ander son,  155 Wi s.  2d 77,  84,  454 N. W. 2d 763 

( 1990) ;  I l l i noi s v.  War dl ow,  528 U. S.  119,  125 ( 2000) .  

4 Ander son,  155 Wi s.  2d at  84.   See al so War dl ow,  528 U. S.  
at  125.   The maj or i t y er r s i n concl udi ng t o t he cont r ar y,  
i gnor i ng t hi s cont r ol l i ng pr ecedent .   Maj or i t y op. ,  ¶56.  

5 I  do not  mean t o suggest  t hat  t hi s deci s i on r el i eves t he 
St at e of  i t s  bur den t o est abl i sh t he el ement  of  l awf ul  
aut hor i t y.   Compar e e. g.  Wi s.  JI —Cr i mi nal  795 and 1765 ( 2003) .   
Young has not  chal l enged t he suf f i c i ency of  evi dence of  t he 
r esi st i ng count .  

6 St at e v.  Hobson,  218 Wi s.  2d 350,  371- 80,  577 N. W. 2d 825 
( 1998) .  
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coat  coul d be sei zed and sear ched i nci dent  t o hi s ar r est  f or  

r esi st i ng t he of f i cer  on t he por ch.  

¶92 The same cannot  be sai d of  t he obst r uct i ng count .   

Pr i or  t o Young' s  f l i ght ,  t he of f i cer  l acked r easonabl e suspi c i on 

t hat  woul d j ust i f y a Ter r y7 st op.   Thus,  he was wi t hout  l awf ul  

aut hor i t y t o or der  Young t o get  back i n or  r et ur n t o t he 

vehi c l e.   Absent  t hat  l awf ul  aut hor i t y,  t he St at e has f ai l ed t o 

est abl i sh t he t hi r d el ement  of  t he of f ense her e,  t hat  bei ng t hat  

t he of f i cer  was act i ng wi t h l awf ul  aut hor i t y pr i or  t o Young' s 

f l i ght .   Thus,  hi s f l i ght  cannot  pr ovi de t he basi s f or  t he 

obst r uct i ng char ge.   Fur t her ,  t he St at e has not  and cannot  

est abl i sh t hat  Young subj ect i vel y knew t hat  t he of f i cer  was 

act i ng wi t h l awf ul  aut hor i t y.   See Lossman,  118 Wi s.  2d at  542-

43.   To concl ude ot her wi se woul d r el i eve t he St at e of  i t s  bur den 

of  pr ovi ng each el ement  beyond a r easonabl e doubt ,  and r ender  

t he t hi r d and f our t h el ement s meani ngl ess.   Consequent l y,  I  

woul d r ever se t he cour t  of  appeal s deci s i on wi t h r espect  t o t he 

obst r uct i ng count ,  as t he evi dence i s i nsuf f i c i ent  t o suppor t  

t hat  char ge.  

¶93 For  t he f or goi ng r easons,  I  concur  wi t h t he mandat e 

af f i r mi ng Young' s convi ct i ons f or  possessi on of  mar i j uana and 

f or  r esi st i ng an of f i cer ,  but  I  r espect f ul l y di ssent  f r om t he 

deci s i on and mandat e af f i r mi ng Young' s convi ct i on f or  

obst r uct i ng an of f i cer .        

 

                                                 
7 Ter r y v.  Ohi o,  392 U. S.  1 ( 1968) .  
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¶94 ANN WALSH BRADLEY,  J.    (dissenting).  Al t hough I  

di sagr ee wi t h t he maj or i t y opi ni on i n sever al  r espect s I  wr i t e 

t o f ocus on i t s unf or t unat e,  per haps even needl ess,  adher ence t o 

t he t est  f or  a sei zur e under  t he now- i nf amous case of  Cal i f or ni a 

v.  Hodar i  D. ,  499 U. S.  621 ( 1991) . 1  As a consequence of  t hi s 

t est ,  t he r i ght  t hat  Wi sconsi n c i t i zens once possessed t o go 

about  t hei r  busi ness and " wal k away"  f r om pol i ce dur i ng t he 

cour se of  a casual  encount er  may no l onger  exi st .  

¶95 I n appl y i ng Hodar i  D. ,  t he maj or i t y:  

( I )  embr aces a case t hat  has been wi del y cr i t i c i zed and 

of t  r ej ect ed f or  good r eason;  

( I I )  i gnor es t he t est  f or  a sei zur e as st at ed i n t he r ecent  

Uni t ed St at es Supr eme Cour t  deci s i on of  Kaupp v.  Texas,  538 U. S.  

626 ( 2003) ;  and 

( I I I )  assumes t hat  t hi s cour t  pr evi ousl y adopt ed Hodar i  D.  

even t hough t hat  i s l ess t han cl ear .  

¶96 I  woul d decl i ne t o appl y Hodar i  D.   I nst ead,  I  woul d 

cont i nue t o f ol l ow t he t est  t he Cour t  set  f or t h i n Uni t ed St at es 

                                                 
1 I  di sagr ee wi t h t he maj or i t y t hat  t he i nvest i gat i ng 

of f i cer  had r easonabl e suspi c i on f or  a st op of  t he par ked car  i n 
whi ch Young was si t t i ng.   See maj or i t y op. ,  ¶¶5,  58- 64.   Pol i ce 
do not  possess r easonabl e suspi c i on s i mpl y because i ndi v i dual s 
r emai n i n a par ked vehi c l e at  ni ght  f or  appr oxi mat el y 10 mi nut es 
i n a " pr obl em ar ea. "   I t  adds not hi ng t o t he r easonabl e 
suspi c i on anal ys i s her e t hat  t he vehi c l e was al so " unf ami l i ar "  
t o t he i nvest i gat i ng of f i cer  and had I l l i noi s l i cense pl at es.   
The st op t ook pl ace i n Kenosha,  a popul ous ar ea t hat  bor der s 
I l l i noi s.   The cour t  of  appeal s was r i ght  t o " har bor  doubt "  as 
t o whet her  t he of f i cer  had r easonabl e suspi c i on t o st op t he 
par ked car .   St at e v.  Young,  2004 WI  App 227,  ¶10 n. 4,  277 
Wi s.  2d 715,  690 N. W. 2d 866.  
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v.  Mendenhal l ,  446 U. S.  544 ( 1980) ,  and r ecent l y r eaf f i r med i n 

Kaupp i n or der  t o det er mi ne whet her  a c i t i zen has been sei zed.  

¶97 Under  t hi s t est  t he exi st ence of  a sei zur e does not  

depend on whet her  t he c i t i zen submi t t ed t o a pol i ce show of  

aut hor i t y,  absent  physi cal  f or ce.   Rat her ,  a c i t i zen i s sei zed 

when,  t aki ng i nt o account  al l  of  t he c i r cumst ances i nvol ved i n 

an encount er  wi t h pol i ce,  a r easonabl e per son woul d not  f eel  

f r ee t o l eave.   Kaupp,  538 U. S.  at  629;  Mendenhal l ,  446 U. S.  at  

554.   I n t he case of  a t empor ar y sei zur e ( a Ter r y st op) ,  as i s 

i mpl i cat ed her e,  when pol i ce do not  possess r easonabl e suspi c i on 

t o j ust i f y such a sei zur e,  c i t i zens have t he r i ght  t o go about  

t hei r  busi ness and wal k away.   Fl or i da v.  Royer ,  460 U. S.  491,  

498 ( 1983) . 2 

¶98 Ul t i mat el y,  I  am convi nced t hat  t he di st i nct i ons t he 

maj or i t y dr aws bet ween what  const i t ut es t he l egi t i mat e exer ci se 

of  t he r i ght  t o wal k away and what  const i t ut es i l l egi t i mat e 

f l i ght  wi l l  of t en amount  t o a l i ne dr awn i n t he sand on a wi ndy 

day.   For  al l  of  t hese r easons,  I  r espect f ul l y di ssent .  

I  

¶99 Comment at or s and cour t s al i ke have cr i t i c i zed 

Hodar i  D.   Many cour t s have r ej ect ed i t .   Thi s i s f or  good 

r eason.  

                                                 
2 Thi s cour t  and t he cour t  of  appeal s have f ol l owed t hi s 

t est  i n cases af t er  Cal i f or ni a v.  Hodar i  D. ,  499 U. S.  621 
( 1991) .   See,  e. g. ,  St at e v.  Wi l l i ams,  2002 WI  94,  ¶¶20- 23,  255 
Wi s.  2d 1,  646 N. W. 2d 834;  St at e v.  Jones,  2005 WI  App 26,  ¶¶9-
21,  278 Wi s.  2d 774,  693 N. W. 2d 104,  r evi ew deni ed,  2005 WI  134,  
282 Wi s.  2d 720,  700 N. W. 2d 272.  
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¶100 Pr of essor  LaFave,  i n hi s l eadi ng t r eat i se on t he l aw 

of  sear ch and sei zur e,  devot es appr oxi mat el y 13 pages t o t he 

mat t er ,  i mpr essi vel y synt hesi z i ng a l ar ge body of  Four t h 

Amendment  case l aw.   Wayne R.  LaFave,  4 Sear ch and Sei zur e 

§ 9. 4( d) ,  at  453- 66 ( 4t h ed.  2004) .  

¶101 Numer ous ot her  comment at or s have appr oached Hodar i  D.  

wi t h s i mi l ar  skept i c i sm.   Juan F.  Al ani s,  To Sei ze or  not  t o 

Sei ze .  .  .  ,  23 Am.  J.  Cr i m.  L.  461,  474- 478 ( 1996) ;  Ronal d J.  

Baci gal ,  The Ri ght  of  t he Peopl e t o Be Secur e,  82 Ky.  L. J.  145,  

146,  179- 188 ( 1993) ;  Thomas K.  Cl ancy,  The Fut ur e of  Four t h 

Amendment  Sei zur e Anal ysi s af t er  Hodar i  D.  and Bost i ck,  28 Am.  

Cr i m.  L.  Rev.  799,  841- 842 ( 1991) ;  Pat r i ck T.  Cost el l o,  

Cal i f or ni a v.  Hodar i  D. :  The Demi se of  t he Reasonabl e Per son 

Test  i n Four t h Amendment  Anal ysi s,  12 N.  I l l .  U.  L.  Rev.  463,  

483- 84 ( 1992) ;   Mi chel l e R.  Ghet t i ,  Sei zur e Thr ough t he Looki ng 

Gl ass:   Const i t ut i onal  Anal yses i n Al i ce’ s Wonder l and,  22 S. U.  

L.  Rev.  231,  243 ( 1995) ;  Randol ph Al exander  Pi edr ahi t a,  A 

Conser vat i ve Cour t  says " Goodbye t o Al l  That "  and For ges a New 

Or der  i n t he Law of  Sei zur e——Cal i f or ni a v.  Hodar i  D. ,  52 La.  L.  

Rev.  1321,  1333 ( 1992) ;  Vi ct or  R.  Qui r os,  The I mpact  of  

Cal i f or ni a v.  Hodar i  D.  Upon Pol i ce Pur sui t s i n Cal i f or ni a:   The 

Fr ui t  of  t he Poi sonous Tr ee i s No Longer  Poi sonous,  19 W.  St .  U.  

L.  Rev.  641,  661- 62 ( 1992) ;  Al yssa Saks,  Can At t empt ed Sei zur es 

be Unr easonabl e?:   Appl y i ng t he Law of  At t empt  t o t he Four t h 

Amendment ,  37 Cal .  W.  L.  Rev.  427,  429- 430,  438 ( 2001) ;  Ri char d 

W.  Zahn,  Cal i f or ni a v.  Hodar i  D. :   An Evol v i ng Def i ni t i on of  

Sei zur e Under  t he Four t h Amendment ,  27 New Eng.  L.  Rev.  447,  466 
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( 1992) ;  Def i ni ng a Sei zur e——Pol i ce Chases and Bus Sweeps:   

Fl or i da v.  Bost i ck and Cal i f or ni a v.  Hodar i  D. ,  105 Har v.  L.  

Rev.  297,  298- 299 ( 1991) .  

¶102 I  hi ghl i ght  some of  t he most  compel l i ng cr i t i c i sms as 

summar i zed by Pr of essor  LaFave. 3 

¶103 Criticism 1.  Cont r ar y t o t he Hodar i  D.  hypot hesi s,  

pur sui t  const i t ut es an i mmedi at e i nf r i ngement  on t he suspect ' s 

f r eedom of  movement .   Thi s i s because t he per son bei ng pur sued 

r easonabl y knows t hat  t he obj ect  of  t he chase i s capt ur e;  t hat  

t he pol i ce pur pose i s t o r est r ai n hi s l i ber t y;  t hat  i f  he 

st opped r unni ng,  he woul d not  be f r ee t o l eave;  and t hat  i n 

ef f ect i ng t he capt ur e pol i ce wi l l  r esor t  t o physi cal  f or ce i f  

necessar y.   4 Sear ch and Sei zur e § 9. 4( d) ,  at  459- 60.  

¶104 Criticism 2.  Under  Hodar i  D. ,  t he t i mi ng of  a sei zur e 

i s gover ned not  by t he of f i cer ' s conduct  but  by t he c i t i zen' s 

r eact i on,  a r esul t  i nconsi st ent  wi t h ot her  est abl i shed Four t h 

Amendment  j ur i spr udence.   The Cour t  i n Mi chi gan v.  Chest er nut ,  

486 U. S.  567,  574 ( 1988) ,  f or  exampl e,  emphasi zed t he necessi t y  

of  a st andar d t hat  " al l ows t he pol i ce t o det er mi ne i n advance 

whet her  t he conduct  cont empl at ed wi l l  i mpl i cat e t he Four t h 

Amendment . "   

¶105 Criticism 3.  When appl y i ng Hodar i  D. ,  cour t s  wi l l  

f r equent l y be conf r ont ed wi t h di f f i cul t  quest i ons concer ni ng 

pr eci sel y when t he r equi s i t e physi cal  f or ce or  submi ssi on t o 

aut hor i t y commenced.   4 Sear ch and Sei zur e § 9. 4( d) ,  at  462.   As 

                                                 
3 As t he maj or i t y st at es,  many of  t he cr i t i c i sms of  

Hodar i  D.  ampl i f y t he poi nt s made by t he di ssent  i n Hodar i  D.   
See maj or i t y op. ,  ¶43.  
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Just i ce St evens put  i t  i n hi s di ssent  t o Hodar i  D. :   " The r ange 

of  possi bl e r esponses t o a pol i ce show of  f or ce,  and t he 

mul t i t ude of  pr obl ems t hat  may ar i se i n det er mi ni ng whet her ,  and 

at  whi ch moment ,  t her e has been ' submi ssi on, '  can onl y cr eat e 

uncer t ai nt y and gener at e l i t i gat i on. "   Hodar i  D. ,  499 U. S.  at  

644 ( St evens,  J. ,  di ssent i ng) .  

¶106 Some cases may i nvol ve r at her  obvi ous f l i ght .   

However ,  i t  may be di f f i cul t  f or  cour t s i n f ut ur e cases t o 

di st i ngui sh bet ween what  const i t ut es t he l egi t i mat e exer ci se of  

t he r i ght  t o wal k away and what  const i t ut es i l l egi t i mat e f l i ght .  

¶107 Criticism 4.  Under  Hodar i  D. ,  i t  wi l l  be advant ageous 

t o pol i ce of f i cer s t o pl ace t he sei zur e at  t he l at est  possi bl e 

moment  so as t o be abl e t o use any ear l i er - r eveal ed evi dence as 

par t  of  t he basi s f or  a Ter r y st op.   4 Sear ch and Sei zur e 

§ 9. 4( d) ,  at  462.   Such an appr oach di mi ni shes t he est abl i shed 

const i t ut i onal  pr ot ect i ons agai nst  unr easonabl e sei zur es.    

¶108 No f ewer  t han 11 ot her  cour t s of  l ast  r esor t  have 

r ej ect ed Hodar i  D.   St at e v.  Oquendo,  613 A. 2d 1300,  1309 ( Conn.  

1992) ;  Jones v.  St at e,  745 A. 2d 856,  863- 68 ( Del .  1999) ;  St at e 

v.  Qui no,  840 P. 2d 358,  362 ( Haw.  1992) ;  Baker  v.  Commonweal t h,  

5 S. W. 3d 142,  145 ( Ky.  1999) ;  Commonweal t h v.  St out e,  665 N. E. 2d 

93,  97- 98 ( Mass.  1996) ;  Mat t er  of  E. D. J. ,  502 N. W. 2d 779,  780- 83 

( Mi nn.  1993) ;  St at e v.  Cl ayt on,  45 P. 3d 30,  34 ( Mont .  2002) ;  

St at e v.  Tucker ,  642 A. 2d 401,  405 ( N. J.  1994) ;  Commonweal t h v.  

Mat os,  672 A. 2d 769,  771- 76 ( Pa.  1996) ;  St at e v.  Randol ph,  74 

S. W. 3d 330,  331- 37 ( Tenn.  2002) ;  St at e v.  Young,  957 P. 2d 681,  

687 ( Wash.  1998) ;  see al so Peopl e v.  Hol mes,  619 N. E. 2d 396,  
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397- 98 ( N. Y.  1993)  ( wi t hout  c i t i ng Hodar i  D. ,  hol di ng t hat  

pol i ce pur sui t  of  an i ndi v i dual  s i gni f i cant l y i mpedes t he 

per son' s f r eedom of  movement  and t hus must  be j ust i f i ed by 

r easonabl e suspi c i on) .  

¶109 The wi despr ead cr i t i c i sm and r ej ect i on of  Hodar i  D.  i s  

wel l  f ounded.   Hodar i  D.  st at es t hat ,  absent  physi cal  f or ce,  a 

sei zur e does not  occur  unl ess t he c i t i zen under  i nvest i gat i on 

y i el ds t o t he pol i ce show of  aut hor i t y.   Hodar i  D. ,  499 U. S.  at  

626.   Thi s st at ement  i s di f f i cul t  t o r econci l e wi t h t he Cour t ' s  

ot her  est abl i shed Four t h Amendment  j ur i spr udence.   

¶110 For  exampl e,  I  cannot  r econci l e Hodar i  D. ' s st at ement  

wi t h Ter r y,  whi ch hel d:  

[ C] our t s st i l l  r et ai n t hei r  t r adi t i onal  r esponsi bi l i t y  
t o guar d agai nst  pol i ce conduct  whi ch i s over - bear i ng 
or  har assi ng,  or  whi ch t r enches upon per sonal  secur i t y 
wi t hout  t he obj ect i ve evi dent i ar y j ust i f i cat i on whi ch 
t he Const i t ut i on r equi r es.   When such conduct  i s 
i dent i f i ed,  i t  must  be condemned by t he j udi c i ar y and 
i t s f r ui t s must  be excl uded f r om evi dence i n cr i mi nal  
t r i al s.   

Ter r y v.  Ohi o,  392 U. S.  1,  15 ( 1968) .  

¶111 Si mi l ar l y,  I  cannot  r econci l e Hodar i  D. ' s st at ement  

wi t h Chest er nut .   I n Chest er nut ,  t he Cour t  hel d:   " [ The t est  f or  

a sei zur e]  cal l s f or  consi st ent  appl i cat i on f r om one pol i ce 

encount er  t o t he next ,  r egar dl ess of  t he par t i cul ar  i ndi v i dual ' s  

r esponse t o t he act i ons of  t he pol i ce. "   Chest er nut ,  486 U. S.  at  

574 ( emphasi s added) .  

¶112 Mor eover ,  t he Cour t ' s  deci s i on i n Mendenhal l  st r ongl y 

suggest s t hat  i t s  t est  cont empl at ed t hat  suspect s may of t en 

at t empt  t o f l ee or  ot her wi se evade pol i ce but  t hat  t hi s di d not  
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f or est al l  t he sei zur e.   I n Mendenhal l ,  t he Cour t  gave 

" [ e] xampl es of  c i r cumst ances t hat  mi ght  i ndi cat e a sei zur e,  even 

wher e t he per son di d not  at t empt  t o l eave. "   Mendenhal l ,  446 

U. S.  at  554 ( emphasi s added) .   The Cour t ' s  use of  " even wher e"  

evi nces i t s assumpt i on t hat  i n t he cour se of  a t ypi cal  sei zur e 

t he suspect  of t en woul d at t empt  t o l eave.  

¶113 The exampl es t he Cour t  gave of  what  mi ght  " i ndi cat e a 

sei zur e"  i ncl ude " t he t hr eat eni ng pr esence of  sever al  of f i cer s,  

t he di spl ay of  a weapon by an of f i cer ,  some phys i cal  t ouchi ng of  

t he per son of  t he c i t i zen,  or  t he use of  l anguage or  t one of  

voi ce i ndi cat i ng t hat  compl i ance wi t h t he of f i cer ' s r equest  

mi ght  be compel l ed. "   I d.   These exampl es of  what  mi ght  

" i ndi cat e a sei zur e"  f ur t her  suggest  t hat  t he t est  f or  a sei zur e 

does not  encompass a c i t i zen' s r esponse t o t he pol i ce of f i cer s '  

conduct .  

¶114 Yet ,  i n Hodar i  D. ,  t he Cour t  di d not  say i t  was 

over r ul i ng any of  t hi s pr evi ous j ur i spr udence.   On t he cont r ar y,  

i t  pur por t ed t o r el y on at  l east  some of  i t .   Hodar i  D. ,  499 

U. S.  at  627- 28.  

¶115 I  am per suaded by t he comment at or s and cour t s  t hat  

have r i ght l y cr i t i c i zed and r ej ect ed Hodar i  D.  

¶116 So was t he cour t  of  appeal s.   I n t he case bef or e us,  

i t  expr essed ser i ous r eser vat i ons about  t he pr obl ems wi t h 

Hodar i  D.   " [ W] e ar e l ess t han ent husi ast i c, "  t he cour t  f l at l y 

st at ed,  " about  t he r esul t  t hat  Hodar i  D.  mandat es i n t hi s case. "   

St at e v.  Young,  2004 WI  App 227,  ¶19,  277 Wi s.  2d 715,  690 
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N. W. 2d 866.   The cour t  t hen expl ai ned i t s concer n t hat  Hodar i  D.  

may evi scer at e t he r i ght  t o wal k away:  

[ A] f t er  Hodar i  D. ,  [ Young' s]  supposed r i ght  t o " go on 
hi s way"  becomes an empt y r i ght  because i t  vest s 
pol i ce wi t h t he aut hor i t y t o pur sue and det ai n anew.   
I n shor t ,  t he per son i s penal i zed f or  l egal  conduct  
whi l e pol i ce ar e r ewar ded f or  i l l egal  conduct .  

I d. ,  ¶20.  

¶117 The cour t  of  appeal s was cor r ect .   The r i ght  t o go 

about  one' s busi ness and " wal k away"  cannot  coexi st  wi t h a r ul e 

t hat ,  absent  physi cal  f or ce,  no sei zur e may at t ach bef or e a 

c i t i zen submi t s t o t he pol i ce show of  aut hor i t y.  

¶118 Even t he maj or i t y f eel s i t  necessar y t o " r ecogni ze t he 

st r engt h"  of  some of  t he cr i t i ci sms descr i bed.   Maj or i t y op. ,  

¶47.   Unf or t unat el y,  t he maj or i t y embr aces Hodar i  D.  anyway.  

I I  

¶119 Addi ng t o my concer n wi t h t he maj or i t y ' s embr ace of  

Hodar i  D.  i s t hat  t he Uni t ed St at es Supr eme Cour t ' s  r ecent  

deci s i on i n Kaupp l eaves uncer t ai n t he pr esent  st at us of  

Hodar i  D.    

¶120 I n Kaupp,  t he Cour t  unequi vocal l y r eaf f i r med what  I  

al ways under st ood t o be t he Mendenhal l  t est :    

A sei zur e of  t he per son wi t hi n t he meani ng of  t he 
Four t h and Four t eent h Amendment s occur s when .  .  .  t he 
pol i ce conduct  woul d have communi cat ed t o a r easonabl e 
per son t hat  he was not  at  l i ber t y t o i gnor e t he pol i ce 
pr esence and go about  hi s busi ness.  

Kaupp,  538 U. S.  at  629 ( emphasi s added;  i nt er nal  quot at i ons 

omi t t ed) .  

¶121 I n Kaupp t he Cour t  di d not  say t hat  a sei zur e " may 

occur  when"  or  " can occur  when"  or  " occur s ' onl y '  when. "   I n 
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ot her  wor ds,  t he Cour t  i n Kaupp was cl ear  t hat  " when"  pol i ce 

conduct  woul d have communi cat ed t o a r easonabl e per son t hat  he 

was not  at  l i ber t y t o i gnor e t he pol i ce pr esence and go about  

hi s busi ness,  t hat  i s  a suf f i c i ent  condi t i on t o ef f ect  a 

sei zur e. 4 

¶122 Unl i ke t he st r ai ght f or war d r eadi ng of  Mendenhal l  t hat  

t he Cour t  i n Kaupp r eaf f i r med,  t he Cour t  i n Hodar i  D.  s l i ced and 

di ced and nuanced t he t ext  of  Mendenhal l .   See Hodar i  D. ,  499 

U. S.  at  628 ( " [ Mendenhal l ]  says t hat  a per son has been sei zed 

' onl y i f '  [ a r easonabl e per son woul d have bel i eved t hat  he was 

not  f r ee t o l eave] ,  not  t hat  he has been sei zed ' whenever ' ;  i t  

s t at es a necessar y,  but  not  a suf f i c i ent ,  condi t i on f or  

                                                 
4 The f ul l  t ext  of  t he r el evant  por t i on of  Kaupp v.  Texas,  

538 U. S.  626 ( 2003) ,  r eads as f ol l ows:  

A sei zur e of  t he per son wi t hi n t he meani ng of  t he 
Four t h and Four t eent h Amendment s occur s when,  " t aki ng 
i nt o account  al l  of  t he c i r cumst ances sur r oundi ng t he 
encount er ,  t he pol i ce conduct  woul d ' have communi cat ed 
t o a r easonabl e per son t hat  he was not  at  l i ber t y t o 
i gnor e t he pol i ce pr esence and go about  hi s 
busi ness. ' "   Fl or i da v.  Bost i ck,  501 U. S.  429,  437 
( 1991)  ( quot i ng Mi chi gan v.  Chest er nut ,  486 U. S.  567,  
569 ( 1988) ) .   Thi s t est  i s  der i ved f r om Just i ce 
St ewar t ' s opi ni on i n Uni t ed St at es v.  Mendenhal l ,  446 
U. S.  544 ( 1980) ,  see Cal i f or ni a v.  Hodar i  D. ,  499 U. S.  
621,  627- 628 ( 1991) ,  whi ch gave sever al  " [ e] xampl es of  
c i r cumst ances t hat  mi ght  i ndi cat e a sei zur e,  even 
wher e t he per son di d not  at t empt  t o l eave, "  i ncl udi ng 
" t he t hr eat eni ng pr esence of  sever al  of f i cer s,  t he 
di spl ay of  a weapon by an of f i cer ,  some physi cal  
t ouchi ng of  t he per son of  t he c i t i zen,  or  t he use of  
l anguage or  t one of  voi ce i ndi cat i ng t hat  compl i ance 
wi t h t he of f i cer ' s r equest  mi ght  be compel l ed. "   
Mendenhal l ,  supr a,  at  554.  

Kaupp,  538 U. S.  at  629- 30.  



No.   2003AP2968- CR. awb 

 

10 
 

sei zur e- - or ,  mor e pr eci sel y,  f or  sei zur e ef f ect ed t hr ough a 

' show of  aut hor i t y. ' " )  ( emphasi s i n or i gi nal ) . 5 

¶123 Thus,  t he i nt er pr et at i ve gl oss t he Cour t  pl aced on 

Mendenhal l  i n Hodar i  D.  does not  squar e wi t h i t s subsequent  

r eaf f i r mat i on of  t he Mendenhal l  t est  i n Kaupp.  

¶124 The maj or i t y does not  account  f or  t he t est  i n Kaupp.  

Unl i ke t he maj or i t y,  I  woul d gi ve cr edence t o t he most  r ecent  

pr onouncement  of  t he Cour t .   Fol l owi ng Kaupp,  I  woul d ask " when,  

t aki ng i nt o account  al l  of  t he c i r cumst ances sur r oundi ng t he 

encount er ,  t he pol i ce conduct  woul d have communi cat ed t o a 

r easonabl e per son t hat  he was not  at  l i ber t y t o i gnor e t he 

pol i ce pr esence and go about  hi s busi ness. "   Kaupp,  538 U. S.  at  

629 ( i nt er nal  quot at i ons omi t t ed) . 6 

I I I  

¶125 What  i s addi t i onal l y unf or t unat e about  t he maj or i t y ' s 

embr ace of  Hodar i  D.  t oday i s t hat  i t  may have been needl ess.   

The maj or i t y assumes t hat  " [ i ] n St at e v.  Kel sey C. R. ,  2001 WI  

                                                 
5 I n Kaupp,  t he Cour t  al so r ecount ed how i n Uni t ed St at es v.  

Mendenhal l ,  446 U. S.  544 ( 1980) ,  i t  " gave sever al  [ e] xampl es of  
c i r cumst ances t hat  mi ght  i ndi cat e a sei zur e,  even wher e t he 
per son di d not  at t empt  t o l eave,    i ncl udi ng t he t hr eat eni ng 
pr esence of  sever al  of f i cer s,  t he di spl ay of  a weapon by an 
of f i cer ,  some physi cal  t ouchi ng of  t he per son of  t he c i t i zen,  or  
t he use of  l anguage or  t one of  voi ce i ndi cat i ng t hat  compl i ance 
wi t h t he of f i cer ' s r equest  mi ght  be compel l ed. "   Kaupp,  538 U. S.  
at  630 ( emphasi s added;  i nt er nal  quot at i ons omi t t ed) .  

6 The maj or i t y st at es t hat  I  " i gnor e[ ]  t he f act  t hat  a cour t  
does not  r each t he Hodar i  D.  t est  unt i l  a def endant  r ef uses t o 
submi t  t o a pol i ce show of  aut hor i t y. "   Maj or i t y op. ,  ¶40 n. 13.   
Thi s " f act "  i s  not hi ng but  t he maj or i t y ' s own at t empt  t o expl ai n 
how t he t est  f or  a sei zur e as st at ed i n Hodar i  D.  can somehow be 
squar ed wi t h t he t est  as st at ed i n ot her  Uni t ed St at es Supr eme 
Cour t  cases,  i ncl udi ng Kaupp.  
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54,  ¶33,  243 Wi s.  2d 422,  626 N. W. 2d 777,  t hi s cour t  adopt ed t he 

Hodar i  D.  t est  f or  ' when a sei zur e occur s ' "   Maj or i t y op. ,  ¶4;  

see al so maj or i t y op. ,  ¶¶26,  51.   I t  i s  l ess t han cl ear ,  

however ,  whet her  t hi s cour t  adopt ed Hodar i  D.  i n Kel sey C. R.   I n 

or der  t o see why,  I  begi n by del v i ng deeper  i nt o Kel sey C. R.   

¶126 The l anguage i n Kel sey C. R.  " adopt i ng"  Hodar i  D.  comes 

f r om t he " maj or i t y"  opi ni on of  t hr ee j ust i ces.   Two j ust i ces 

concur r ed.   Kel sey C. R. ,  243 Wi s.  2d 422,  ¶¶52,  72.   Two 

j ust i ces di ssent ed.   I d. ,  ¶¶73,  98.    

¶127 The def endant  i n Kel sey C. R.  was a j uveni l e gi r l ,  who 

pol i ce of f i cer s suspect ed mi ght  be a r unaway.   I d. ,  ¶¶4- 5.   They 

f ound her  s i t t i ng i n t he mi ddl e of  a bl ock i n a hi gh- cr i me 

nei ghbor hood i n Mi l waukee.   I d. ,  ¶4.   Fr om t hei r  car ,  t he 

of f i cer s asked her  some quest i ons,  r emai ned concer ned based on 

her  answer s,  and t ol d her  t o " st ay put "  so t hey coul d make a U-

t ur n t o be on t he same si de of  t he st r eet  as Kel sey t o ask her  

mor e quest i ons.   I d. ,  ¶5.   At  t hat  poi nt ,  she f l ed.   I d.  

¶128 Af t er  a 30-  t o 40- second chase,  t he of f i cer s caught  

Kel sey.   They cont act ed her  mot her ,  who asked t hat  t hey br i ng 

Kel sey home.   I d. ,  ¶6.   Bef or e t he of f i cer s pl aced her  i n t hei r  

car ,  t hey conduct ed a pat - down sear ch and f ound a l oaded 

handgun.   I d. ,  ¶7. 7   

¶129 The t hr ee- j ust i ce opi ni on i n Kel sey C. R.  st at ed t hr ee 

i ssues:    

                                                 
7 The mal e of f i cer s wai t ed 20 mi nut es f or  a f emal e of f i cer  

t o ar r i ve and conduct  t he pat - down.   St at e v.  Kel sey C. R. ,  2001 
WI  54,  ¶7,  243 Wi s.  2d 422,  626 N. W. 2d 777.  
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One,  di d t he pol i ce of f i cer s sei ze Kel sey,  t her eby 
i nvoki ng her  const i t ut i onal  pr ot ect i on agai nst  
unr easonabl e sei zur es,  when [ one of  t he of f i cer s]  t ol d 
her  t o " st ay put "  but  she r an away?  Two,  was t he 
i nvest i gat i ve det ent i on af t er  she f l ed based on a 
r easonabl e suspi c i on t hat  she had commi t t ed,  was 
commi t t i ng,  or  was about  t o commi t ,  a cr i me?  Thr ee,  
was t he pat - down sear ch of  Kel sey based on a 
r easonabl e suspi c i on t hat  she may be ar med and 
danger ous? 

I d. ,  ¶11.  

 ¶130 I n addr essi ng t he f i r st  i ssue,  t hr ee j ust i ces c l ear l y  

appl i ed Hodar i  D.  t o det er mi ne t hat  t her e was no sei zur e of  

Kel sey unt i l  t he of f i cer s appl i ed physi cal  f or ce by cat chi ng her  

af t er  a chase.   I d. ,  ¶33.   Those j ust i ces di d not ,  however ,  st op 

wi t h Hodar i  D.   They al so addr essed t he f i r st  i ssue usi ng a 

communi t y car et aker  anal ysi s,  concl udi ng t hat  " i f  t hi s i ni t i al  

exchange was a sei zur e,  t hen i t  was r easonabl e under  t he pol i ce 

communi t y car et aker  f unct i on. "   I d. ,  ¶37.   They t hen addr essed 

t he second i ssue,  anot her  Ter r y st op quest i on,  and t he t hi r d 

i ssue,  whi ch i nvol ved t he pat - down.   I d. ,  ¶¶38,  47.  

¶131 Wi t hout  ment i on of  Hodar i  D. ,  t he concur r i ng opi ni on 

i n Kel sey C. R.  st at ed t hat  i t  agr eed wi t h " t he maj or i t y ' s t wo-

par t  anal ysi s of  t he st op i n t hi s case. "   I d. ,  ¶52 ( Sykes,  J. ,  

concur r i ng) .   I t  i s  l ess t han cl ear  what  t he concur r ence was 

r ef er enci ng because t her e wer e t wo asser t ed " st ops"  i n t he case,  

and t he " maj or i t y"  concl uded t hat  onl y t he second was a sei zur e.   

Li ke t he concur r ence,  t he di ssent  made no ment i on of  Hodar i  D.  

¶132 The l ack of  c l ar i t y as t o whet her  a maj or i t y of  

j ust i ces t ook a posi t i on on Hodar i  D.  i n Kel sey C. R.  i s 

under scor ed by an exami nat i on of  t he cour t  of  appeal s '  deci s i ons 

t hat  have subsequent l y i nt er pr et ed Kel sey C. R.    
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¶133 I n St at e v.  Har t ,  2001 WI  App 283,  249 Wi s.  2d 329,  

639 N. W. 2d 213, 8 t he cour t  of  appeal s i nt er pr et ed Kel sey C. R.  as 

f ol l ows:   " Appar ent l y,  al l  of  t he j ust i ces agr eed t hat  t he 

of f i cer s di d not  sei ze Kel sey by t el l i ng her  t o ' s t ay put . ' "   

Har t ,  249 Wi s.  2d 329,  ¶16 ( emphasi s added) .   I n a f oot not e,  t he 

cour t  of  appeal s el abor at ed:  

The pl ur al i t y r el i ed on Cal i f or ni a v.  Hodar i  D. ,  
499 U. S.  621,  626 ( 1991) ,  t o hol d t hat  i n or der  t o 
ef f ect  a sei zur e,  an of f i cer  must  make a show of  
aut hor i t y,  and t he ci t i zen must  act ual l y y i el d t o t hat  
show of  aut hor i t y.   St at e v.  Kel sey C. R. ,  2001 WI  54,  
¶33,  243 Wi s.  2d 422,  626 N. W. 2d 777.   Because Kel sey 
di d not  y i el d t o t he of f i cer  when he t ol d her  t o " st ay 
put , "  no sei zur e occur r ed unt i l  t he of f i cer s caught  
her  af t er  she f l ed.   I d.   Nei t her  t he concur r i ng or  
di ssent i ng opi ni ons di sagr eed wi t h t hi s por t i on of  t he 
pl ur al i t y ' s deci s i on.  

Har t ,  249 Wi s.  2d 329,  ¶16 n. 6 ( emphasi s added) .   Thus,  t he 

cour t  of  appeal s concl uded t hat  al l  of  t he j ust i ces 

" [ a] ppar ent l y"  agr eed t hat  Hodar i  D.  appl i ed because a 

" pl ur al i t y"  r el i ed on Hodar i  D.  and because nei t her  t he 

concur r i ng nor  di ssent i ng opi ni ons expr essl y " di sagr eed"  t hat  i t  

appl i ed.  

¶134 I n a l at er  case,  St at e v.  Power s,  2004 WI  App 143,  275 

Wi s.  2d 456,  685 N. W. 2d 869,  t he cour t  of  appeal s was not  so 

equi vocal .   Ther e,  i t  i nt er pr et ed Kel sey C. R.  di f f er ent l y.   I t  

unequi vocal l y st at ed t hat  i n Kel sey C. R.  " t he supr eme cour t  

hel d,  ' I n or der  t o ef f ect  a sei zur e,  an of f i cer  must  make a show 

of  aut hor i t y,  and t he ci t i zen must  act ual l y y i el d t o t hat  show 

                                                 
8 Thi s cour t  over r ul ed St at e v.  Har t ,  2001 WI  App 283,  249 

Wi s.  2d 329,  639 N. W. 2d 213,  i n par t  on ot her  gr ounds i n St at e 
v.  Sykes,  2005 WI  48,  ¶33,  279 Wi s.  2d 742,  695 N. W. 2d 277.  
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of  aut hor i t y. ' "   Power s,  275 Wi s.  2d 456,  ¶8 ( quot i ng Kel sey 

C. R. ,  243 Wi s.  2d 422,  ¶33) .      

¶135 Then,  i n St at e v.  Washi ngt on,  2005 WI  App 123,  284 

Wi s.  2d 456,  700 N. W. 2d 305,  t he cour t  of  appeal s seemed t o gi ve 

Kel sey C. R.  yet  a t hi r d i nt er pr et at i on,  agai n t aki ng a s l i ght l y 

di f f er ent  v i ew of  t he case.   I t  f i r st  sai d t hat  " [ o] ur  supr eme 

cour t  has i ndi cat ed t hat  i t  ' wi l l  f ol l ow t he Hodar i  D.  st andar d 

f or  when a sei zur e occur s. ' "   Washi ngt on,  284 Wi s.  2d 456,  ¶13 

n. 4.   However ,  i t  qual i f i ed:   " Whi l e Kel sey C. R.  was a case 

concer ni ng .  .  .  t he communi t y car et aker  f unct i on,  t hi s cour t  

[ t he cour t  of  appeal s]  has al so empl oyed t he Hodar i  D.  st andar d 

i n a Ter r y st op case. "   I d. ,  ¶13 n. 4.   The case t o whi ch t he 

cour t  of  appeal s was r ef er r i ng was i t s deci s i on i n t he case now 

bef or e us.  

¶136 Whet her  mor e t han t hr ee j ust i ces i n Kel sey C. R.  

adopt ed Hodar i  D.  i s l ess t han cl ear  f r om t he Kel sey C. R.  

deci s i on.   The cour t  of  appeal s has i nt er pr et ed Kel sey C. R.  at  

l east  t hr ee t i mes,  each t i me i n a s l i ght l y di f f er ent  way.   For  

me,  t hi s under scor es t he l ack of  c l ar i t y as t o whet her  a 

maj or i t y of  t hi s cour t  even adopt ed Hodar i  D.  i n Kel sey C. R.   

Yet  t oday,  t he maj or i t y s i mpl y assumes t hat  Hodar i  D.  i s set t l ed 

l aw i n Wi sconsi n.   I t  l ament s t he st r engt h of  t he cr i t i c i sms of  

Hodar i  D. ,  whi l e pr of essi ng t o be br i dl ed by i t s own r ecent  

pr ecedent .   See maj or i t y op. ,  ¶¶43,  51.  

I V 

¶137 For  t he r easons st at ed,  I  woul d decl i ne t o appl y 

Hodar i  D.   I nst ead,  I  woul d cont i nue t o f ol l ow t he t est  t he 
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Cour t  set  f or t h i n Mendenhal l  and r ecent l y r eaf f i r med i n Kaupp 

i n or der  t o det er mi ne t he moment  t hat  a c i t i zen i s sei zed.   

Under  t hat  t est  t he exi st ence of  a sei zur e does not  depend on 

whet her  t he c i t i zen submi t t ed t o a pol i ce show of  aut hor i t y.   I  

t her ef or e r espect f ul l y di ssent .  

¶138 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .   
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